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No. 20071

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Baker & Taylor Drilling Co.,

vs.

R. W. Stafford, Trustee,

Appellant,

Appellee.

APPELLANT'S OPENING BRIEF.

I.

Statement of Pleadings and Facts as to Jurisdiction.

This is an appeal from final judgment of the United

States District Court for the Southern District of

California, Central Division, in a controversy arising in

a Chapter X Bankruptcy proceeding for corporation re-

i

organization.

' On June 1, 1963, Tri-State Petroleum, Inc. filed in

the United States District Court for the Northern Dis-

i trict of Nevada a petition for corporation reorganization

under Chapter X of the Bankruptcy Act (U.S.C. Title

11, Chap. X, Sees. 501 et seq.) [R. 2 et seq.\. On
June 24, 1963, an order was entered in the United

States District Court for the District of Nevada ap-

proving the petition, appointing R. W. Stafford Trus-

j
tee, ordering reference to Special Master and restraining

all persons from commencing or continuing any action

or suit against the debtor or Trustee, in any court, for
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the purpose of taking possession of or interfering with

possession of or enforcing a Hen upon any property

owned by or in possession of the debtor or Trustee

[R. 10 et seq.]. On August 10, 1963, the proceeding

was transferred to the District Court of the United

States for the Southern District of California, Central

Division [R. 91 et scq.]. On September 4, 1963, Ron-

ald Walker was appointed Referee and Special Master

in the proceeding by the United States District Court,

Southern District of California, Central Division [R.

298].

On February 19, 1964, R. W. Stafford, Trustee, filed

in such proceeding an application for show cause order

alleging that the debtor corporation had an interest in

oil and gas well and leases located in Hansford County,

Texas, among which was alleged to be a gas well located

on the SE/4 of Section 2, Block 1, H&GN Ry. Co.

Survey, Hansford County, Texas; that J. D. Amend,

acting on behalf of himself and the debtor corporation,

entered into an oil and gas lease with Phillips Petroleum

Company for the drilling of a gas well on said SE/4

of Section 2, and, as evidence of the agreement, J. D.

Amend addressed a letter to H. F. Schlittler who was

then President of the debtor corporation, the substance

of the letter, as set out in the application for show cause

order, was that it would confirm an agreement as to a

Cleveland gas well on Section 2 ; that after entering

into the lease, a well was drilled capable of producing;

that debtor corporation advanced sums of money to as-

sist in defraying expenses of drilling the well ; that cer-

tain obligations were incurred which have not been satis-

fied, and that among the creditors claiming a lien upon

the well and property were Baker & Taylor Drilling

Co. and J. D. Amend; that Baker & Taylor Drilling

Co., with offices at Amarillo, Texas, was claiming a

lien upon the property in the sum of $27,536.78 by vir-
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tue of certain work and drilling operations performed

by the company upon the property; that during the

drilling of the well and during the month of December,

1962, the debtor corporation paid to Baker & Taylor

Drilling Co. the sum of $60,000.00 represented by three

checks made payable to Baker & Taylor Drilling Co.

for the purpose of applying same upon the drilling oper-

ations upon the well, and that it appeared that credit

had only been given for the payment of $29,363.00;

that for proper administration of the estate the validity

and amount of the liens and claims should be deter-

mined and that the lien rights of such creditor be trans-

ferred to the funds to be received from production and/

or sale of the property, so as to permit applicant to oper-

ate the properties. Applicant prayed that an order or-

dering and directing Baker & Taylor Drilling Co., J. D.

Amend and other named parties to show cause why

,

they should not be required to establish the amount of

their claim and validity of any claimed lien before the

court, why any valid lien found to be in existence should

not be transferred to the funds received from the opera-

tion of the well, why the Trustee should not be per-

,
mitted to operate the properties and why it should not

\
be determined that each of the creditors is amenable

;
and subject to the restraining order of the court and

enjoined from filing or prosecuting any pending litiga-

tion against the property described [R. 107 et seq.].

On February 19, 1964, Ronald Walker, Referee and

Special Master in Bankruptcy, made and entered an or-

der that Baker & Taylor Drilling Co., J. D. Amend and

other named parties appear before the court in Los

Angeles, California, at a time and hour fixed, and show

cause, if any, why they should not be required to es-

tablish the amount of their claim, if any, and the valid-

ity of any claimed lien upon the property belonging to

debtor, including the oil and gas well described in the



application of Trustee; why the creditors should not be

required to abide the restraining order of June 24,

1963; why any creditor who had knowingly violated that

restraining order should not be certified for contempt;

why any lien rights shown to exist should not be trans-

ferred to the funds received from the sale or operation

of the well [R. 116, 117].

Baker & Taylor Drilling Co., pursuant to the show

cause order, filed its plea to the jurisdiction asserting

lack of jurisdiction as to subject matter and as to per-

son [R. 141-144] and, subject thereto, its answer assert-

ing that it had entered into a contract with J. D. Amend
for the drilling of the well in question, that J. D. Amend
became indebted to it for the drilling of the well and

that Baker & Taylor Drilling Co. held a lien against

the gas well and asserted that lien [R. 145-151]. J. D.

Amend filed pleading on February 28, 1964, which he

supplemented March 5, 1964 [R. 119, 139].

The Special Master proceeded with hearings on March

24 and 25, 1964 [Rep. Tr. of hearings on order to

show cause filed herein as Vol. II of the Record]. The

Special Master thereafter heard evidence on July 1 and

2, 1964 [Rep. Tr. of reset hearing on order to show

cause filed as Vol. Ill of the Record].

The Special Master, as Special Master on October

26, 1964, filed in the United States District Court,

Southern District of California, Central Division, Find-

ings, Report, Recommendations and Order, subject to

approval of the United States District Judge. The Find-

ings, Report and Recommendations are reflected in Rec-

ord 173. The Special Master's Order is reflected in

Record 327-329. The Findings, Report, Recommenda-

tions and Order were objected and excepted to by Baker

& Taylor Drilling Co. as proposed Findings, Conclu-

sions and Order [R. 157 ct scq.].
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The Special Master's Order adjudged and decreed that

Tri-State Petroleum, Inc. had an equitable and condi-

tional j4 interest in the gas well and lease upon Sec-

tion 2, subject to royalty and overriding royalties re-

ferred to in the Order, and ordered and directed that

J. D. Amend transfer that interest to the Trustee of

Tri-State, when the Trustee had satisfied % of the

indebtedness as set forth in the Findings, that when the

debts and obligations are satisfied, Tri-State shall have

the right, subject to approval of the court, to take such

steps, at its own cost, to place the gas well on produc-

tion; and further ordered that in the event Tri-State is

unable to pay and satisfy the debts that it was directed

to advertise the property for sale and sell the property

free and clear of all Hens and claims; and further or-

dered that Baker & Taylor Drilling Co. or anyone act-

ing for or in its behalf, is estopped and enjoined and

restrained from thereafter filing, prosecuting or taking

any action in any court of any jurisdiction other than

before the lower court against /. D. Amend or Tri-

State Petroleum, Inc., or the Trustee in Bankruptcy of
' Tri-State Petroleum, Inc., based upon its claim growing

out of the drilling of the gas well mentioned. It further

ordered that the injunction and restraining order pre-

viously issued in the bankruptcy proceedings remain in

force and effect [R. 327-329].

I

On November 3, 1964, Baker & Taylor Drilling Co.
' filed its Objections and Exceptions to the Report, Rec-

ommendations, Findings, Conclusions of Law and Order

1 of the Special Master [R. 203 et seq.]. On November

4, 1964, Baker & Taylor Drilling Co. filed its motion

jfor hearing upon its objections and exceptions [R. 230].

On February 19, 1964, the United States District

[Court for the Southern District of California entered

its judgment denying the motion of Baker & Taylor
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Drilling Co. regarding its Objections and Exceptions

to the Findings, Report, Recommendations and Order of

the Special Master, adopting the Findings and Conclu-

sions of Law of the Special Master and adopting the

Order of the Special Master as the order of the court

[R. 233].

The amount involved is in excess of $500.00. The

amount involved as to Baker & Taylor Drilling Co. is

$25,871.63 [TR. 6, 122, 124, 125—March 24 hearing].

The United States District Court, Southern District

of California, Central Division, had jurisdiction, under

Rule 53(e), Federal Rules of Cvil Procedure; General

Orders 52 and 47, General Orders in Bankruptcy (U.S.-

C.A.—following Sec. 53, Title 11), adopted by the

Supreme Court of the United States in 1961, to act

upon and with respect to the Special Master's Report.

Being a final judgment rendered in a controversy aris-

ing in bankruptcy, as contemplated by Section 24 of

the Bankruptcy Act, 11 U.S.C. Sec. 47, this Court has

appellate jurisdiction to review under said Section 24

of the Bankruptcy Act, 11 U.S.C. Sec. 47, which is

made specifically applicable to Chapter X Bankruptcy

proceedings by Section 121 of the Bankruptcy Act, 11

U.S.C. Sec. 521, under Title 28, Section 1291, U.S.C.

and General Order 36, General Orders in Bankruptcy

(U.S.C.A.—following Sec. 53, Title 11), adopted by

the Supreme Court of the United States in 1961.

Alternatively, if this be deemed an appeal from an

interlocutory order, which appellant urges it is not but

that it is a final judgment rendered in a controversy

arising in a proceeding in bankruptcy as contemplated

by Section 24 of the Bankruptcy Act, this Court has

jurisdiction to review on such interlocutory order under

28 U.S.C. 1292.
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Statement of the Case.

A. Questions Presented.

While, because of the nature of the proceeding in-

volved, the Specifications of Error are more numerous,

the questions herein basically involved are

:

( 1 ) Were the Special Master and the court below

without jurisdiction to determine as between J. D.

Amend and Baker & Taylor Drilling Co. the liability of

J. D. Amend to Baker & Taylor Drilling Co. for debt

under the contract between those parties ?

(2) Were the Special Master and the court below

without jurisdiction to determine rights and liabilities

as between J. D. Amend and Baker & Taylor Drilling

Co. with respect to property and property rights owned

by J. D. Amend to which the debtor had no title or

right, either legal or equitable ?

(3) Were the Special Master and the court below

without jurisdiction to enjoin and restrain or interfere

with the exercise of rights by Baker & Taylor Drilling

Co. against J. D. Amend by enjoining and restraining

suits or actions in other courts by Baker & Taylor

Drilling Co. against J. D. Amend for debt, or to main-

tain other personal actions against him ?

i (4) Were the Special Master and the court below

iwithout jurisdiction to determine any rights as between

(J. D. Amend and Baker & Taylor Drilling Co.?

(5) Were the Special Master and the court below

jwithout jurisdiction of the subject matter involved as

to the gas well on Section 2 and the lease pertaining

thereto?

; (6) Were the Special Master and the court below

'without jurisdiction of Baker & Taylor Drilling Co. as
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to the matter involved in the application of the Trustee

for show cause order?

(7) Did the Special Master and the court below have

jurisdiction to determine title to the gas well on Sec-

tion 2 and the lease pertaining thereto?

(8) Was Baker & Taylor estopped to or from apply-

ing the $20,000.00 checks of Tri-State Petroleum, Inc.

to the account of Tri-State Petroleum, Inc., as it did?

B. Manner in Which Questions Are Raised.

The manner in which the questions involved are

raised is as follows

:

(a) The plea of lack of jurisdiction by Baker & Tay-

lor Drilling Co. [R. 114 ct seq.].

(b) Baker & Taylor's Objections and Exceptions to

the Special Master's proposed Report, Findings of Fact,

Conclusions of Law and Order [R. 157 et seq.^.

(c) The Special Master's Report, Findings of Fact

and Conclusions of Law [R. 173 et seq].

(d) The Special Master's Order of October 26, 1964

[R. 327-329].

(e) Baker & Taylor Drilling Co.'s Objection and

Exceptions to the Findings, Report, Recommendations

and Order of the Special Master [R. 203].

(f) Judgment of the United States District Court of

date February 19, 1965, denying and overruling the ob-

jections and exceptions of Baker & Taylor Drilling

Co. to the Findings, Report, Recommendations and Or-

der of the Special Master and adopting the Findings,

Report, Recommendations and Order of the Special

Master [R. 233].

A detailed record reference to the specific manner and

place at which the questions are raised is included in

the Appendix hereof as Appendix Exhibit 1 and is here

referred to.
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C. Statement of Facts.

This case arose in a proceeding for corporation re-

organization of Tri-State Petroleum, Inc., a corporation,

under Chapter X of the Bankruptcy Act [Petition, R. 2

et seq.] ; application of Trustee for show came order [R.

107 ct seq.] ; show cause order [R. 116] ; order of the

United States District Court [R. 233].

Baker & Taylor Drilling Co. is a Delaware corpora-

tion with no permit to do business in the State of Cali-

fornia, it does not do business in California and has

never done business in California [R. Vol. 11, Report-

er's TR—March 24, 25, 1964 proceeding].

J. D. Amend is a resident of Amarillo, Texas, and

states his principal occupation is agriculture [TR. 8

—

March 24 hearing].

Tri-State Petroleum, Inc.'s petition for corporate re-

organization under Chapter X, Bankruptcy Act, was

filed June 17, 1963, in the United States District Court

for the District of Nevada [R. 2] and approved by

that Court on June 24, 1963 [R. 10-11]. R. W. Staf-

ford was, by that Court at that time and in that Order,

appointed Trustee [R. 11]. That Court found the in-

debtedness of the debtor corporation to be in excess of

$250,000.00 [R. 11]. The June 24, 1963 order approving

the petition contained the usual broad provisions restrain-

ing all persons from interfering by lawsuit and other-

wise with the property of debtor and the Trustee [R.

I

17]. On August 15, 1963, the proceeding was trans-

i
ferred to the District Court of the United States for

the Southern District of California, Central Division

[R. 91].

I

Baker & Taylor Drilling Co. did not appear or file

i any pleading or instrument in the proceeding until after

the show cause order. The involvement of Baker &
Taylor in this cause is wholly involuntary as to it.
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On or about February 19, 1964, Ronald Walker, Ref-

eree and Special Master, pursuant to an application filed

by the Trustee, issued Order ordering that Baker &
Taylor Drilling Co., J. D. Amend and other named per-

sons appear before him on February 28, 1964, and show

cause, if any, why they should not be required at such

hearing to establish the amount of their claims and

the validity of any claimed lien upon any property be-

longing to the debtor, including an oil and gas well

located in Hansford County, Texas; and to show cause,

if any, why any lien rights against such gas well should

not be transferred to the funds received from the sale

or operation of the well, and that pending the hearing

it be held amenable to the restraining order of the court

and restrained from commencing the prosecution of any

Htigation or from further prosecution of any litigation

pending which sought a judgment or foreclosure of any

claim against the property of the oil and gas well men-

tioned [R. 116].

Baker & Taylor Drilling Co. filed its plea asserting

lack of jurisdiction of the property in Hansford Coun-

ty, lack of jurisdiction of the person of Baker & Taylor

Drilling Co., lack of jurisdiction of the subject matter,

lack of any title or property interest in the debtor in

the Hansford County gas well property, and lack of

jurisdiction to hear, determine and decree title into the

debtor or the corporation or the Trustee in such proper-

ty. Subject to its plea to the jurisdiction, Baker & Tay-

lor answered as required by the show cause order [R.

141-151].

On February 28, 1964, J. D. Amend, pro sc, filed

pleading in which he alleged that : He was operator of

the Wilbanks Well on Section 2, owned 25% of the

working interest therein, did not recognize anyone as

having an interest in the well until all bills have been

paid, and H. F. Schlittler has described the manner in
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which 75% is to be assigned, he has never dealt with

Tri-State Petroleum, Inc., his 25% is in no way con-

nected with the remaining 75%, he had expended $56,-

024.69 in drilling and completing the well, in addition

there were valid mipaid bills totaling $26,654.84, there

is a claim of Baker & Taylor Drilling Co. of $27,536.78

that may or may not be valid and its validity and

extent must be determined [R. 119]. On March 5, 1964,

J. D. Amend, pro sc, filed supplemental pleading alleg-

ing that all liens should be transferred to proceeds of

sale, the only claim in question is that of Baker &
Taylor Drilling Co., "and zuhether it is declared valid

completely or in part will be of no consequence to him."

[R. 139].

J. D. Amend's pleading in no manner raises any is-

sue of rights between him and Baker & Taylor Drilling

Co. and in no manner seeks determination of issues

between them.

Pursuant to the show cause order, the Special Mas-

ter proceeded to hear testimony and receive evidence on

March 24 and 25, 1964, at which haering J. D. Amend,
G. D. Bowie, Jr., Treasurer of Baker & Taylor DriUing

Co., and H. F. Schlittler, last President of the debtor

corporation, testified at the hearing [R. 1, 7, 60, 76,

99, Vol. II—TR. hearing on order to show cause]. On
July 1 and 2, 1964, the Special Master heard additional

testimony. At the July hearing G. D. Bowie, Jr. and

J. D. Amend again testified; Roy L. Bulls, Secretary

of Baker & Taylor Drilling Co., testified for the first

time [R. Vol. Ill—Rep. Tr. of reset hearing on show

cause order, July 1 and 2, 1964].

At the March hearing the Special Master announced

that he would have to hear the matter before he could

determine whether there is or is not jurisdiction [R.

8, Vol. II—TR. March 24-25 hearing]. The hearing
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proceeded with Baker & Taylor reserving its jurisdic-

tional plea with the Special Master's permission [R,

Vol. II and III].

Two contracts with Baker & Taylor Drilling Co.,

each for the drilling of a well for oil or gas, are in-

volved in the controversy as to Baker & Taylor Drilling

Co. The contract fixing the relationship between Baker

& Taylor and Tri-State Petroleum, Inc. is a distinctly

different contract from the contract fixing the relation-

ship between Baker & Taylor and J. D. Amend.

The contract fixing the relationship between Baker

& Taylor Drilling Co. and Tri-State Petroleum, Inc.

was a contract between Baker & Taylor Drilling Co. and

Tri-State Petroleum^ Inc. of date August 24, 1964, for

the drilling by Baker & Taylor Drilling Co. of a well

for oil or gas on Section 54, Block 4-T, T&NO Survey,

Hansford County, Texas. It provided for payment to

Baker & Taylor by Tri-State of a lump sum of $60,-

000.00 for the drilling of the well to the specified depth,

together with any sums which might accrue for addi-

tional or extra work referred to as day rate compensa-

tion. The contract provided for $30,000.00 of the sum

to be placed in escrow to be due at completion of the

drilling of the well, "and the remaining sum to be due

30 days after completion of the drilling of the well." [R.

41—Deft. Ex. 30(a), Amend. Depo.; Baker & Taylor

Ex. D]. The well drilled under this contract is some-

times referred to as the Nusbaum Well [TR. 40—

March 24 hearing]. The $30,000.00 provided to be

placed in escrow was delivered to Baker & Taylor in the

form of check of Tri-State Petroleum, Inc. and receipt-

ed for September 21, 1962 [R. 46, Vol. II]. The check

was deposited on that date and again on October 10,

1962 [Exs. 7(a), (b), (c), (d), (e), (f). Amend.

Depo.]. Another check of Tri-State Petroleum, Inc. for
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$5,000.00 was received by Baker & Taylor on October

26, 1962, and deposited [Exs. 11(b), (c), Amend.

Depo. ; Trustee's Ex. 3, Vol. II]. Another check of Tri-

State Petroleum, Inc. for $5,000.00 was received by

Baker & Taylor and deposited November 2, 1962 [Ex.

10, Amend. Depo.; Trustee's Ex. 4; R. 12, Vol. II].

The total net amount which became owing to Baker &
Taylor Drilling Co. under the contract with Tri-State

for the drilling of the Nusbaum Well was $70,036.63

[R. 105—March 24, 1964 hearing]. After application

of the $40,000.00, represented by the above mentioned

three checks, there remained yet owing under the Tri-

State contract the sum of $30,036.63. There is no con-

tention by anyone that this amount was not the correct

amount owing at the time the incidents herein involved

began to occur.

The contract fixing relationship between Baker &
Taylor Drilling Co. and J. D. Amend was a contract

between Baker & Taylor and /. D. Amend dated Decem-

ber 1, 1962, which provided for the drilling by Baker &
Taylor Drilling Co. of a well for oil or gas on Section

2, Block 1, H&GN Survey, Hansford County, Texas.

The contract provided for payment to Baker & Taylor

Drilling Co. by J. D. Amend of a lump sum of $58,-

000.00 for the drilling of the well to the specified depth,

;
together with any sums which might accrue for addi-

\ tional or extra work referred to as day rate compensa-

tion. The contract provided that the "sum shall be pay-

able to First Party by Second Party at Amarillo, Pot-

ter County, Texas, within thirty days after completion

of the drilling of the well." [R.—Deft. Ex. 1, Amend
Depo.]. The well drilled under this contract is some-

times referred to as the Wilbanks Well [TR. 48—
\

March 24 hearing]

.

The wells provided for in the two contracts were

drilled and there is no contention by anyone that either
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well was not drilled as provided for in the contracts.

The "Nusbaum" Well, drilled under the Tri-State Pe-

troleum, Inc. contract, was completed October 3, 1962

[TR.—March 24 hearing]. The "Wilbanks" Well,

drilled under the J. D. Amend contract, was commenced

December 2, 1962, and completed December 22, 1962

[TR. 14—March 24 hearing].

Aside from and subject to the jurisdictional questions

involved herein, the question involved herein is whether

Baker & Taylor Drilling Co. was estopped to make ap-

plication of a $20,000.00 check of Tri-State Petroleum,

Inc. and $10,036.63 of another check of Tri-State Pe-

troleum, Inc. to the account of Tri-State Petroleum,

Inc. on account of the Nusbaum Well, as it did, rather

than to the account of J. D. Amend on account of the

Wilbanks Well.

Three $20,000.00 checks of Tri-State Petroleum,

Inc., identified as Checks Nos. 127, 142 and 156, were

received by Baker & Taylor Drilling Co. during De-

cember, 1962. Check No. 142 is Exhibit 13c to the

Amend Deposition. Such deposition was offered and re-

ceived as a whole [TR. 3—March 24 hearing]. That

check was also offered and received as Trustee's Ex-

hibit 5, page 18, Transcript March 24 hearing, and as

Baker & Taylor Exhibit F offered and received [TR.

119—March 24 hearing]. Check No. 127 is Trustee's

Exhibit 7 offered and received [TR. 19—March 24

hearing]. Check No. 156 is Trustee's Exhibit 8 offered

and received [TR. 19—March 24 hearing]. Supplied

herewith in Appendix is Appendix Exhibit 2, copy of

Check No. 127; Appendix Exhibit 3, copy of Check

No. 142; and Appendix Exhibit 4, copy of Check No.

156. All checks were received and currently applied

more than six months before the Chapter X petition

was filed.
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Supplied herewith in Appendix is Appendix Exhibit

5, copy of Exhibit K, and Appendix Exhibit 6, copy of

Exhibit L, which show the date each of the three checks

was received by Baker & Taylor, when deposited and

how applied.

Exhibit K was offered and received [TR. 7—July 1

hearing]. Exhibit L was offered and received [TR. 7

—

July 1 hearing] . The witness G. D. Bowie, Jr. testified

that these exhibits summarized the transactions [TR. 9

—July 1 hearing]. He testified at length as to the de-

tails which made up the exhibits [TR. 9—July 1 hear-

ing]. No question has heretofore been raised but that

Exhibits K and L reflect the facts, and we assume none

will be raised here.

Check No. 127 [Trustee's Ex. 7; R. HI, 112; TR.

—March 24 hearing] of Tri-State Petroleum, Inc., pay-

able to Baker & Taylor Drilling Co. in the amount of

$20,000.00 dated December 17, 1962, was received by

Baker & Taylor Drilling Co. from Tri-State Petroleum,

Inc. December 13, 1962 [TR. Ill—Anarch 24 hearing],

and deposited by Baker & Taylor on that date [Baker &
Taylor Ex. E; TR. 113—March 24 hearing]. It was

! by the drawee bank on December 18, 1962 [TR. 112

—

\
March 24 hearing] . It had no designation of the appli-

1 cation to be made of it, and Baker & Taylor received no

; direction from anyone as to how it should be applied

! [TR. 112-113—March 24 hearing]. Tri-State Petro-

\
leum, Inc. did not owe Baker & Taylor Drilling Co.

any debt at the time of receipt of Check No. 127 except

for the drilling of the Nusbaum Well [TR. 114

—

; March 24 hearing]. Baker & Taylor Drilling Co. applied

;

that check to Tri-State's indebtedness on account of Tri-

j

State's contract with Baker & Taylor Drilling Co. dated

[August 24, 1962, in connection with the drilling of the

1
Nusbaum Well on Section 54. The application of that

;
check was currently made.
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Check No. 142 [Baker & Taylor Ex. F; Trustee's

Ex. 5
J
was received by Baker & Taylor Drilling Co.

from /. D. Amend December 19, 1962, and receipted

for by it by the receipt shown as Deposition Exhibit 12,

Amend Deposition, which is in evidence. That check was

dated December 15, 1962, was payable to Baker & Tay-

lor Drilling Co. in the amount of $20,000.00, and had

written on it "on account of Section 2." That check was

applied December 20, 1962, by Baker & Taylor Drilling

Co. on the amount owing it by J. D. Amend on account

of the contract with him in connection with Section 2.

It was so applied pursuant to the designation on the

check. It was deposited December 20, 1962 [R.—Ex.

13(a) Amend Depo.].

Check No. 156 [Trustee's Ex. 8] dated December

20, 1962, payable to Baker & Taylor Drilling Co. in the

amount of $20,000.00, was received by Baker & Taylor

DriUing Co. from Tri-State Petroleum, Inc. [TR. 115

—March 24 hearing] . It had no designation as to how

it should be applied [TR. 115—March 24 hearing], and

Baker & Taylor Drilling Co. received no direction from

anyone as to how it should be applied [TR. 116—-March

24 hearing]. It was deposited December 17, 1962, by

Baker & Taylor Drilling Co. Baker & Taylor Drilling

Co. then currently applied $10,036.63 of such check to

the payment of the balance of that sum owing it by

Tri-State under its contract with Tri-State of August

24, 1962, on account of the drilling of the Nnsbaum Well

on Section 54 [TR. 115, 119, 120—March 24 hearing].

Baker & Taylor Drilling Co. applied the remaining

$9,963.37 to the payment of that amount yet owing it

for the drilling of the Wilbanks Well on Section 2 [TR.

115, 119, 120—March 24 hearing], leaving as the bal-

ance owing it for the drilling of that well the sum of

$25,871.63 [TR. 6, 122, 124, 125—March 24 hearing].
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The Trustee contends, in this controversy, that the

three $20,000.00 checks of Tri-State Petroleum, Inc.

should have been applied to the indebtedness of J. D.

Amend under his contract with Baker & Taylor and

that the one check and part of the other, which was

applied to the indebtedness of Tri-State Petroleum, Inc.

under its contract, should not have been so applied. The

Nusbaum Well was a dry hole [TR. 89—March 24

hearing] , which no doubt accounts for the Trustee's de-

sire to have the funds applied to the account of the Wil-

banks Well.

Any interest of Tri-State Petroleum, Inc. in or to the

well located on Section 2 or the leasehold estate under

which it was drilled must arise, if at all, from a letter

of J. D. Amend dated February 11, 1963, addressed to

H. F. Schlittler. This letter appears as Exhibit 3 to the

Amend Deposition and was introduced and received

[TR. 3—March 24 hearing]. Copy of the letter is sup-

plied herewith as Appendix Exhibit 7.

J. D. Amend testified that the above-mentioned letter

was the only writing that he had made to anyone with

respect to the assignment of any interest in the lease

[TR. 54—March 24-25 hearing]. He testified that he

had made some oral commitments to Mr. Schlittler

[TR. 54—March 24-25 hearing].

Mr. Schlittler, who was President of Tri-State Pe-

troleum, Inc., testified that he had an understanding

with J. D. Amend that Tri-State was to pay $60,-

000.00 of the drilling costs or $60,000.00 on the de-

velopment of the well, referring to the Wilbanks Well

;

[TR. 80—March 24-25 hearing] that before the com-

mencement of the drilling of the well on Section 2

he had a conversation with Amend and that conversa-

tion was substantially confirmed by the above-men-

tioned letter [TR 156, 166—March 24-25 hearing]:



—18—

and that Tri-State's obligation to pay was to J. D.

Amend and had nothing to do with the obligation of

Amend and Baker & Taylor [TR. 167—March 24-25

hearing]

.

J. D. Amend, himself, did not hold title to the lease

under which the well in question was drilled but only

had an agreement with Phillips Petroleum Company to

the effect that if a well were drilled within a certain

time and in a certain manner, a leasehold interest would

be assigned to him by Phillips, but only provided that

Amend should furnish Phillips with evidence satisfac-

tory to it that all bills for labor and material in con-

nection with his operations had been fully paid,

Phillips agreed that only then and thereupon it would,

subject to other provisions, conditions and reservations,

assign and transfer to Amend a leasehold interest in

the lease. The lease has not been assigned to Amend

by Phillips [Amend Depo. Ex. 2; see also Amend

Depo. testimony pp. 9, 10, 11].

It is recognized by the Trustee and by J. D. Amend

that there is yet unpaid, in connection with the drill-

ing of the well, a lien indebtedness to Halliburton Com-

pany in the amount of $18,816.11, a lien indebtedness

to Welex, a division of Halliburton Company, in the

sum of $2538.36, and a lien indebtedness to Beacon

Supply Company in the amount of $3709.88. In addi-

tion to these, is the claim of Baker & Taylor Drilling

Co., which the Trustee sought to put at issue therein.

It is also recognized that these items of expense are

items of which Schlittler must pay ^ in order to com-

ply with the conditions of the letter [TR. 2-4—March

24 hearing]. The record reflects that there were more

than $25,000.00 other expenses incurred upon which

Schlittler was obligated to pay ^ in order to comply

with the conditions of the letter, but which he had not

'

done [TR. 2—March 24 hearing].
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Thus, it is completely obvious from the foregoing and

from the Record herein that Tri-State Petroleum, Inc.

does not have a title to any interest whatsoever in the

well drilled on Section 2 and the leasehold estate under

which it was drilled, but at most asserts and seeks

to establish an equitable claim thereto which it sought

to have the Bankruptcy Court ripen into a title or in-

terest in the property.

While the letter from Amend to Schlittler of Feb-

ruary 11, 1963, speaks in terms of 75% interest in the

lease to be, under certain conditions, transferred to

Schlittler, the Trustee only purports to claim 20^/2% in-

terest in the working interest under the leasehold es-

tate. By the report of the Trustee filed August 9, 1963,

20j/2% interest is set out as an interest claimed by

Tri-State, Schedule 1-J to that report lists 41 other

people, including J. D. Amend, who owned 66% in-

terest [R. 25, 31, 32, 51]. We are not dealing with

a property of Tri-State Petroleum, Inc. or even of

, Schlittler. The property was not and is not a property

owned by Tri-State Petroleum, Inc., but if it has or had

an equitable right to have adjudicated to it any title,

I

which is denied, any such equitable right would extend

! only to 20^ %, interest. The Record reflects, without pos-

,
sibility of challenge by anyone, that at least 25% in-

terest in the working interest under the lease is and

was owned by J. D. Amend.

The Special Master and ultimately the District Court

have gone far beyond the scope of the Trustee's ap-

i
plication for show cause order and far beyond the scope

iof the show cause order. The Special Master sought

(a) to find and adjudicate in the debtor or Trustee

an interest in the property involved, though without

finding or adjudicating what, or the quantum of that,

interest
: (b) to adjudicate questions of liability of J.

D. Amend to Baker & Taylor Drilling Co. under the



—20—

contract between Baker & Taylor Drilling- Co. and J. D.

Amend; (c) to determine application of payments as

between J. D. Amend and Baker & Taylor Drilling Co,

as to a debt of J. D. Amend to Baker & Taylor Drilling

Co.; (d) to adjudicate extinguishment of a debt of J. D.

Amend to Baker & Taylor Drilling Co. with respect

to which the debtor had no liability, primary, second-

ary or otherwise; (e) to adjudicate the invalidity of a

lien claimed by Baker & Taylor Drilling Co. as to at

least a 25% interest in the well on Section 2 and the

leasehold estate under which it was drilled, which 25%
interest admittedly was owned by J. D. Amend and to

which the debtor had no right, claim, interest or rela-

tionship; (f) to adjudicate that Baker & Taylor Drill-

ing Co. is estopped from asserting a claim against J. D.

Amend, or from asserting a lien against the gas well

or leasehold interest in Section 2, even as to the 25%
interest therein admittedly owned by J. D. Amend and

with respect to which the debtor has no right, title,

claim or relationship; (g) to adjudicate title into the

debtor or the Trustee of an interest in the property in

question notwithstanding the fact that it is shown and

established and the Special Master found that there yet

exists $54,000.00 of costs of completing the well in

question, of which sum the debtor was, by the only

instrument or evidence under which it could acquire an

interest, obligated to pay the sum of $41,038.88 be-

fore any claim or interest could be effected into it;

(h) to enjoin Baker & Taylor Drilling Co. from prose-

cuting or taking any action in any court of any juri'-

diction, other than before this Court, against J. D.

Amend upon any claim growing out of the drillino^

of the gas well on Section 2; and (i) to enjoin Baker

& Taylor Drilling Co. from prosecuting or taking any

action to enforce a contract debt existing between

Baker & Taylor Drilling Co. and J. D. Amend, executed
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by them, to which contract the debtor was not a party

and under which it had no Hability to Bal<er & Taylor

Drilling- Co., primary, secondary or otherwise [Order

of Special Master R. 327-329].

III.

Specifications of Errors.

1. The Referee and Special Master was without

jurisdiction of Baker & Taylor Drilling Co. as necessary

to enable him to enjoin, restrain or interfere with suits

or actions in other courts by Baker & Taylor Drilling

Co. against J. D. Amend as it did, and the District

Court erred in holding that the Referee and Special

Master had such jurisdiction [Baker & Taylor's Objec-

tions and Exceptions Nos. I, VIII, XX, XXI, XXII-

(a), XXIII, XXIV, XXV, XXVII(l), (2), (3),

(4), (5)(a), (6), (7), (10). XXVIII(a),(b),(c),(d)

XXXI (a) and XXXII to the Special Master's Report

—denied].

2. The District Court was without jurisdiction of

Baker & Taylor Drilling Co. as necessary to enable it to

enjoin, restrain or interfere with suits or actions in

other courts against J. D. Amend as it did, and it

erred in doing so.

1. 3. The Referee and Special Master was without
' jurisdiction of Baker & Taylor Drilling Co. to determine

, as between J. D. Amend and Baker & Taylor Drilling

i Co. the liability of J. D. Amend to Baker & Taylor Drill-

ing Co. under the contract between those parties, and

the District Court erred in holding that the Referee

.and Special Master had such jurisdiction [Baker & Tay-

jlor's Objections and Exceptions Nos. I, VIII, XX,
XXI, XXII(a). XXIII, XXIV. XXV, XXVIIfl),

(2), (3), (4), (5)(a), (6). (7), (10), XXVIII(a),
(b), (c), (d), XXXI(a) and XXXII to the Special

i
Master's Report—denied]

.
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4. The District Court was without jurisdiction of

Baker & Taylor Drilling Co. to determine as between

J. D. Amend and Baker & Taylor Drilling Co. the liabil-

ity of J. D. Amend to Baker & Taylor Drilling Co. under

the contract between those parties, and it erred in

holding that it had such jurisdiction.

5. The Referee and Special Master was without

jurisdiction of Baker & Taylor Drilling Co. to enjoin or

restrain or interfere with suits or actions by it to en-

force its rights against J. D. Amend not related to nor

affecting the bankruptcy reorganization proceedings,

and the District Court erred in holding that the Ref-

eree and Special Master had such jurisdiction [Baker

& Taylor's Objections and Exceptions Nos. I, VIII,

XX, XXI, XXII(a), XXIII, XXIV, XXV, XXVII-

(1), (2), (3), (4), (5)(a), (6), (7), (10), XXVIII-

(a), (b), (c), (d), XXXI(a) and XXXII to the Spe-

cial Master's Report—denied].

6. The District Court was without jurisdiction of

Baker & Taylor Drilling Co. to enjoin or restrain or

interfere with suits or actions by it to enforce its rights

against J. D. Amend not related to nor affecting the

bankruptcy reorganization proceedings, and the District

Court erred in doing so.

7. The Referee and Special Master was without

jurisdiction of Baker & Taylor Drilling Co. to deter-

mine as between J. D. Amend and Baker & Taylor Drill-

ing Co. any rights and liabilities, and the District Court

erred in holding that the Referee and Special Master

had such jurisdiction [Baker & Taylor Drilling Co.'s Ob-

jections and Exceptions I, VIII, XX. XXI, XXII(a),

XXIII, XXIV, XXV, XXVII(l), (2), (3), (4), (5)

(a), (6), (7), (10), XXVIII(a), (b), (c), (d), XXXI
(a) and XXXII to the Special Master's Report—de-

nied!.
I
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8. The District Court was without jurisdiction of

Baker & Taylor DrilHng Co. to determine as between J.

D. Amend and Baker & Taylor Drilling Co. any rights

and liabilities, and it erred in doing so.

9. The Referee and Special Master were without

jurisdiction of Baker & Taylor Drilling Co. of the sub-

ject matter involved in the application of the Trustee

for show cause, order, and the District Court erred

in holding that the Referee and Special Master had

such jurisdiction [Baker & Taylor Drilling Co.'s Objec-

tions and Exceptions Nos. I, II, XXI, XXIII, XXVII
(1), (2), (4), (5)(a), (6), (7), (9) and (10). XVIII
(a), (b), XXIX, XXX, XXXI to the Special Mas-

ter's Report—denied].

10. The District Court was without jurisdiction of

Baker & Taylor Drilling Co. of the subject matter in-

volved in the application of the Trustee for show cause

order, and it erred in not holding that it had no such

jurisdiction.

11. The Referee and Special Master was without

jurisdiction of Baker & Taylor Drilling Co. to enjoin or

prohibit Baker & Taylor Drilling Co. from bringing or

maintaining in other courts purely personal actions

against J. D. Amend, and the District Court erred in

holding that he had such jurisdiction [Baker & Taylor

I Drilling Co.'s Objections and Exceptions Nos. I, VIII,

iXX, XXI, XXIKa), XXIII, XXIV, XXV, XXVII
id), (2), (3), (5)(a), (6). (7), (10), XXVIII(a),
^(b), (c), (d), XXXI(a) and XXXII to the Special

i Master's Report—denied].

i 12. The District Court was without jurisdiction of

'Baker & Taylor Drilling Co. to enjoin or prohibit it

ifrom bringing or maintaining in other courts purely

'personal actions against J. D. Amend, and it erred in

holding that it had such jurisdiction.
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13. The Referee and Special Master was without

jurisdiction of subject matter necessary to permit him

to order that Baker & Taylor Drilling Co. is estopped

and enjoined and restrained from filing, prosecuting or

taking any action in any court of any jurisdiction other

than the bankruptcy court in which the proceeding was

pending below against J. D. Amend based upon its

claim growing out of the drilling of the gas well men-

tioned and described in such proceedings [Baker & Tay-

lor Drilling Co.'s Objections and Exceptions I, VIII,

XX. XXI, XXII(a), XXIII, XXIV, XXV, XXVII-

(1), (2), (3), (4), (5)(a), (6), (7), (10), XXVIII-

(a), (b), (c), (d), XXXI(a), and XXXII to the Spe-

cial Master's Report. Baker & Taylor Drilling Co.'s Ob-

jections and Exceptions Nos. I, II, XI, XXIII,

XXVII(l), (2). (4), (5)(a), (6), (7), (9), (10),

XVIII(a), (b), XXIX, XXX, XXXI to the Special

Master's Report—denied].

14. The District Court was without jurisdiction of

subject matter necessary to permit it to order that Baker

& Taylor Drilling Co. is estopped and enjoined and re-

strained from filing, prosecuting or taking any action

in any court of any jurisdiction other than the bank-

ruptcy court in which the proceeding was pending below

against J. D. Amend based upon its claim growing out

of the drilling of the gas well mentioned and described

in such proceedings.

15. The Referee and Special Master was without!

jurisdiction in a summary proceeding to determine title

to the real estate involved and to decree title to same

into the Trustee, and the District Court erred in holding

that he had such jurisdiction [Baker & Taylor Drilling

Co.'s Objections and Exceptions Nos. I, III, VIII,

XX, XX(b), XXI, XXII(a), XXIII, XXIV, XXV,
XXVIKl). (2). (3). (4), (S)(a). (6), (7). (10).
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XXVIII(a), (b), (c), (d), XXXI(a) and XXXII to

the Special Master's Report—denied]

.

16. There was no pleading or cause to bring Baker

& Taylor Drilling Co. before the Referee and Special

Master or the District Court or within its jurisdiction

as to any rights existent between it and J. D. Amend
such as to permit the Referee and Special Master to en-

join it from filing, prosecuting or taking action against

J. D. Amend in any court, other than the court below,

and the District Court erred in holding that the Referee

and Special Master had such jurisdiction.

17. There was no pleading or cause to bring Baker

& Taylor Drilling Co. before the Referee and Special

Master or the District Court or within its jurisdiction

as to any rights existent between it and J. D. Amend
such as to permit the Referee and Special Master to en-

join it from filing, prosecuting or taking action against

J. D. Amend in any court, other than the court below,

and the District Court erred in holding that it had such

jurisdiction.

j
18. The Referee and Special Master was without

jurisdiction in the summary proceeding upon the appli-

cation of the Trustee to require appearance of Baker &
I Taylor Drilling Co. in the proceeding below and to ad-

j

judicate title to real estate, and the District Court erred

in not so holding [Baker & Taylor Drilling Co.'s Objec-

tions and Exceptions Nos. I, III, VIII, XX, XX (b),

XXI, XXII(a). XXIII, XXIV, XXV, XXVII(a),

(2), (3), (4), (5)(a), (6), (7), (10), XXVIII(a),

(b), (c), (d), XXXI(a), and XXXII to the Special

Master's Report—denied].

19. The Referee and Special Master was without

jurisdiction to bring Baker & Taylor DriUing Co. before

the court below in summary proceedings and adjudi-

cate rights of Baker & Taylor Drilling Co., and the Dis-
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trict erred in not so holding [Baker & Taylor Drilling

Co.'s Objections and Exceptions I, III, VIII, XX, XX-
(b), XXI, XXIII(a), XXIII, XXIV, XXV, XXVII-

(1), (2), (3), (4), (5)(a), (6), (7), (10), XXVIII-
(a), (b), (c), (d), XXXI(a), and XXXII to the Spe-

cial Master's Report—denied].

20. The Referee and Special Master was without

jurisdiction to bring Baker & Taylor Drilling Co. before

the Court below in a summary proceeding and adjudi-

cate the question of its lien as to property not even

owned, and the District Court erred in not so holding

[Baker & Taylor Drilling Co.'s Objections and Excep-

tions Nos. I, III, VIII, XX, XX(b), XXI, XXII(a),

XXIII, XXIV, XXV, XXVII(l), (2), (3), (4), (5)-

(a), (6), (7), (10), XXVIII(a), (b), (c), (d),

XXXI(a), and XXXII to the Special Master's Report

—denied].

21. The Referee and Special Master was without

jurisdiction to bring Baker & Taylor Drilling Co. be-

fore the court below in a summary proceeding and adju-

dicate the question of Tri-State Petroleum, Inc.'s debt

to it, and the District Court erred in not so holding.

22. The Referee and Special Master purported to

act beyond his jurisdiction with respect to subject mat-

ter of which he had no jurisdiction, and the District

Court erred in not so holding.

23. The Referee and Special Master purported to

act beyond his jurisdiction and with respect to persons

as to whom he had no jurisdiction, and the District

Court erred in not so holding.

24. The Referee and Special Master purported to act

beyond his jurisdiction in ordering that Baker & Taylor

DriUing Co. is estopped, and enjoining it, from taking

any action in any court, other than the court below,

against J. D. Amend or the Trustee based upon its
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claim growing out of the drilling of the gas well in-

volved, and the District Court erred in not so holding.

25. The District Court erred in overruling Baker &
Taylor Drilling Co.'s objection and exception, which is

its Objection and Exception No. II, to the Referee and

Special Master's Finding of Fact No. II, asserting that

such Finding of Fact is not supported by any evidence,

is contrary to the evidence and is clearly wrong.

26. The District Court erred in adopting the Ref-

eree and Special Master's Finding of Fact No. II be-

cause same is not supported by any evidence, is con-

trary to the evidence and is clearly wrong.

27. The District Court erred in overruHng Baker &
Taylor Drilling Co.'s objection and exception, which is

its Objection and Exception No. VII, to the Referee

and Special Master's Finding of Fact No. VI, asserting

that such Finding of Fact is not supported by any evi-

dence, is contrary to the evidence and is clearly wrong.

28. The District Court erred in adopting the Ref-

eree and Special Master's Finding of Fact VI because

such Finding of Fact is not supported by any evidence,

is contrary to the evidence and is clearly wrong.

29. The District Court erred in overruHng Baker &
Taylor Drilling Co.'s objection and exception, which is

its Objection and Exception No. VIII, to the Referee

and Special Master's Finding of Fact No. VIII assert-

ing that such Finding of Fact is not supported by any

i
evidence, is contrary to the evidence and is clearly

! wrong.

' 30. The District Court erred in adopting the Ref-

eree and Special Master's Finding of Fact No. VIII

j

because such Finding of Fact is not supported by any

evidence, is contrary to the evidence and is clearly

I

wrong.
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31. The District Court erred in overruling Baker

& Taylor Drilling Co.,'s Objection and Exception, which

is its Objection and Exception No. IX, to the Referee

and Special Master's Finding of Fact No. VIII, as-

serting that such Finding of Fact is not supported by

the evidence, is contrary to the evidence and is clearly

wrong.

32. The District Court erred in overruling Baker &
Taylor Drilling Co.'s objection and exception, which is

its Objection and Exception No. XXII, to the Referee

and Special Master's Finding of Fact No. XIII, as-

serting that such Finding of Fact is not supported by

the evidence, is contrary to the evidence and is clearly

wrong.

33. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception, which

is its Objection and Exception No. XX, to the Referee

and Special Master's Finding of Fact XXV, asserting

that such Finding of Fact is not supported by the evi-

dence, is contrary to the evidence and is clearly wrong.

34. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Fact as follows

:

"Baker & Taylor Drilling Co. was informed and

knew, on or about December 15, 1962, that these

checks were mailed by Tri-State Petroleum, Inc.

for the purposes in this paragraph set forth."

because same is not supported by evidence, but is con-

trary to the evidence and is clearly wrong.

35. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Fact as follows:

"Notwithstanding this knowledge and request to

so apply from J. D. Amend"
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because same is not supported by any evidence, but is

contrary to the evidence and is clearly wrong.

36. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Fact as follows

:

"Baker & Taylor Drilling Co. thereafter misin-

formed J. D. Amend as to the application of these

funds and the manner set forth in Finding Para-

graph VI and withheld the true facts from J. D.

Amend and Tri-State Petroleum, Inc. to their dis-

advantage and detriment until after May 1, 1963"

because same is not supported by any evidence, but is

contrary to the evidence and is clearly wrong.

Z7 . The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Fact as follows

:

"By reason of the above Baker & Taylor Drilling

Co. is estopped from asserting a claim against J.

D. Amend and/or Tri-State Petroleum, Inc., or

from asserting a lien against the gas well or lease-

hold interest in Section 2 above described in any

j
sum whatsoever"

j

because same is not supported by evidence, but is con-

trary to the evidence and is contrary to the law and

[facts; and for the further reason that the District

\ Court or the Special Master had no jurisdiction to de-

itermine or adjudicate rights between Baker & Taylor

j
Drilling Co. and J. D. Amend, nor with respect to

j
rights or personal actions between them. As a matter

of law vmder the established facts Baker & Taylor

Drilling Co. was not estopped from asserting a claim

against J. D. Amend or Tri-State Petroleum, Inc. or

from asserting a lien against such property.
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38. The District Court erred in adopting and approv-

ing the Referee and Special Master's Finding of Fact

as follows

:

"Baker & Taylor Drilling Co. had been overpaid

for the drilling of this gas well in the sum of

$2800.00"

in that as a matter of law, on the basis of the evidence,

Baker & Taylor has not been paid, but under the evi-

dence there is yet owing and unpaid to Baker & Taylor

Drilling Co. the sum of $25,871.63.

39. The District Court erred in sustaining Finding

of Fact No. XXV because same is not supported by the

evidence, is contrary to the evidence and because as a

matter of law, under the evidence, the property in ques-

tion was not being held by J. D. Amend for the benefit

of himself and the debtor herein, but on the contrary

was being claimed for himself.

40. The District Court erred in sustaining Finding

of Fact No. XXV because J. D. Amend has no right

or power to submit the property involved to the sum-

mary jurisdiction of the court as against Baker & Tay-

lor Drilling Co. to the prejudice of Baker & Taylor

Drilling Co., nor the lien right or any other right of

Baker & Taylor Drilling Co. in the property to the sum-

mary jurisdiction of the bankruptcy court.

41. The District Court erred in sustaining Finding

of Fact No. XXV because J. D. Amend has no right,

power or authority to submit to the summary jurisdic-

tion of the bankruptcy court his interest in the proper-

ty involved to the prejudice of the lien of Baker & Tay-

lor Drilling Co. as to the interest of J. D. Amend in

and to the property involved.

42. The District Court erred in sustaining Finding

of Fact No. XXV because any admission or conces-

sion of J. D. Amend with respect to the equitable or
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conditional interest of Tri-State Petroleum, Inc. could

not prejudice the rights of Baker & Taylor Drilling Co.

with respect to the property involved, particularly with

respect to the interest and ownership of J. D. Amend
or as to the rights of Baker & Taylor Drilling Co. as

against J. D. Amend.

43. The District Court erred in overruling Baker

& Taylor Drilling Co.'s objection and exception, which

is its Objection and Exception No. XXI, to the Referee

and Special Master's Finding of Fact XXVI, assert-

ing that such Finding of Fact is not supported by the

evidence, is contrary to the evidence and is clearly wrong.

44. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception, which

is its Objection and Exception No. XXII, to the Referee

and Special Master's Finding of Fact XXVII, assert-

ing that such Finding of Fact is not supported by the

,

evidence, is contrary to the evidence and is clearly wrong.

I 45. The District Court erred in overruling and not

sustaining Baker & Taylor Drilling Co.'s Objection and

Exception No. XXIII to the Findings of Fact of the

( Referee and Special Master.

I

' 46. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

|i Facts as against Baker & Taylor Drilling Co.'s Objec-

jtion and Exception No. XXIII.

47. The District Court erred in overruling and not

'sustaining Baker & Taylor Drilling Co.'s Objection and

:,Exception No. XXIV to the Findings of Fact of the

(Referee and Special Master.

j
48. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

;Facts as against Baker & Taylor Drilling Co.'s Objec-

jtion and Exception No. XXIV.
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49. The District Court erred in overruling and not

sustaining Baker & Taylor Drilling Co.'s Objection and

Exception No. XXV to the Findings of Fact of the

Referee and Special Master.

50. The District Court erred in adopting and ap-

proving the Referee and Special Master's Finding of

Facts as against Baker & Taylor Drilling Co.'s Objec-

tion and Exception No. XXV.

51. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(l) to the Conclusion of Law I of the Referee

and Special Master, which Objection asserts lack of

jurisdiction of the Referee and Special Master of Baker

& Taylor Drilling Co. and of property involved.

52. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(2) to the Conclusion of Law I of the Referee

and Special Master, which Objection asserts lack of

jurisdiction to determine rights as between J. D. Amend
and Baker & Taylor Drilling Co. and to determine and

adjudicate personal actions as between them.

53. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII (3) to the Conclusion of Law I of the Referee

and Special Master, which Objection asserts lack of

power or authority of J. D. Amend to offset or con-

fer jurisdiction to determine rights as between J.D.

Amend and Baker & Taylor Drilling Co.

54. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(4) to the Conclusion of Law II of the Referee

and Special Master, which Objection asserts lack of

jurisdiction to determine lien rights which Baker &

Taylor Drilling Co. had with respect to the interest

of J. D. Amend in and to the well located on Section
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2 and the lease incident thereto, and to determine and

adjudicate personal actions.

55. The Conclusions of Law of the Referee and

Special Master are erroneous because, under the facts

established, Baker & Taylor Drilling Co. was not es-

topped from applying funds received by it from Tri-

State Petroleum, Inc. as it did, and the District Court

erred in not so holding.

56. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(5)(a) to Conclusion of Law III of the Referee

and Special Master, which Objection asserts that such

Conclusion of Law exceeds the jurisdictional power,

right and authority of the Special Master or the Dis-

trict Court and purports to adjudicate rights and claims

as between J. D. Amend and Baker & Taylor Drilling

Co., and the Referee and Special Master and the Dis-

trict Court have no jurisdiction to do so.

i
57. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception XX-
VII(5)(b) to Conclusion of Law III of the Referee

and Special Master, because such Conclusion of Law
is not supported by facts but is contrary to the facts

and is an erroneous conclusion of law based upon an

erroneous conclusion of fact.

58. The District Court erred in overruling Baker

Taylor Drilling Co.'s Objection and Exception XX-
VII(5)(c) to Conclusion of Law III of the Referee

and Special Master, because such Conclusion contains

^n incorrect statement of fact and is predicated upon

an incorrect statement or finding of fact.

59. The District Coiu^t erred in overruling Baker

Taylor Drilling Co.'s Objection and Exception XX-
iVlI(5)(d) to Conclusion of Law III of the Referee and

Special Master, because as a matter of law, under the

k
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facts established, Baker & Taylor Drilling Co. is not

estopped from applying the funds received by it from

Tri-State Petroleum, Inc. as it did upon the balance

owing to it by Tri-State Petroleum, Inc.

60. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception XXV-
11(6) to Conclusion of Law X of the Referee and Spe-

cial Master for the reason that the Referee and Spe-

cial Master and the court below are without jurisdic-

tion to restrain Baker & Taylor Drilling Co. from pur-

suing any and all rights or actions which it had against

J. D. Amend and as against the interest of J. D. Amend
in the Wilbanks Well on Section 2 and the lease inci-

dent thereto.

61. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception XX-
VII (7) to Conclusion of Law X of the Referee and

Special Master because such Conclusion, when taken

together with other Findings of Fact and other Con-

clusions of Law, would restrain, enjoin and prohibit

Baker & Taylor Drilling Co. from proceeding against

J. D. Amend to enforce an obligation of J. D. Amend
to Baker & Taylor Drilling Co. to pay money which

he had contracted to pay, and to enjoin, restrain and

prohibit purely personal actions by Baker & Taylor

Drilling Co. against J. D. Amend which the Special

Master and the District Court were without jurisdic-

tion to enjoin, restrain or prohibit.

62. The District Court erred in overruling Baker i

& Taylor Drilling Co.'s Objection and Exception XX-|

VII (7) to Conclusion of Law X of the Referee and

Special Master because such Conclusion, when taken to-^

gether with other Findings of Fact and other Con-|

elusions of Law, would enjoin, restrain and prohibit

Baker & Taylor Drilling Co. from proceeding against
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property owned by J. D. Amend, and never owned by

the bankrupt and Trustee, to enforce a lien against the

property owned by J. D. Amend, which the Court and

Referee and Special Master, and each of them, were

without jurisdiction to enjoin, restrain or prohibit.

63. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII(IO) to Conclusion of Law XIII of the Referee

and Special Master because the District Court and the

Referee and Special Master are without jurisdiction,

right, power or authority as to rights and claims as

between Baker & Taylor Drilling Co. and J. D. Amend
and are without jurisdictional right, power or authority

to adjudicate rights and particularly personal rights and

personal causes of action existing between Baker & Tay-

lor Drilling Co. and J. D. Amend and without jurisdic-

tion, right, power or authority to adjudicate that Baker

& Taylor Drilling is estopped and enjoined from filing,

I

prosecuting or taking any action in any court of any

jurisdiction other than the Court below against J. D.

Amend based upon its claim growing out of the dril-

ling of the gas well involved herein. The District Court

and the Referee and Special Master were without jur-

isdiction, either of the subject matter or the parties, to

enjoin the prosecution by Baker & Taylor Drilling Co.

against J. D. Amend or to enjoin actions by Baker &
Taylor Drilling Co. of the nature sought to be enjoined.

64. The District Court erred in overruling Baker

;& Taylor Drilling Co.'s Objection and Exception No.

'iXXVII(lO) to Conclusion of Law XIII of the Referee

and Special Master because such Conclusion is not sup-

ported by facts but is contrary to the facts and be-

:ause such conclusion is an erroneous conclusion of law

based upon an erroneous conclusion of fact.

65. The District Court erred in overruling Baker

Si Taylor Drilling Co.'s Objection and Exception No.
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XXVII (10) to Conclusion of Law XIII of the Referee

and Special Master because such Conclusion of Law
contains an incorrect statement of fact and is predicated

upon an incorrect statement or finding of fact.

66. The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

XXVII (10) to Conclusion of Law XIII of the Referee

and Special Master because as a matter of law under

the facts established Baker & Taylor Drilling Co. was

not estopped from applying the funds received by it

from Tri-State Petroleum Inc. as it did upon the bal-

ance owing to it by Tri-State Petroleum, Inc.

67. The District Court erred in overruling Baker &
Taylor Drilling Co.'s Objection and Exception No.

XXVII(ll) to Conclusion of Law XIV of the Referee

and Special Master because such finding is contrary to

the evidence.

68. The District Court erred in overruling Baker &

!

Taylor Drilling Co.'s Objection and Exception No. >

XXVII (11) to Conclusion of Law XIV of the Referee i

and Special Master because the uncontradicted evidence

establishes that the check dated December 17, 1962.

was delivered to Baker & Taylor Drilling Co. through I

the mail without restriction, condition or limitation as

to the time of cashing or depositing same, same was:

honored and cashed by the bank upon which drawn:

when presented, and not paid by the drawee bank be-'

fore its date.

69. The District Court erred in adopting the recom-

mended Order of the Referee and Special Master signed

October 26, 1964, because such Order, and each part

thereof, was beyond the jurisdiction of the District

Court.

70. The District Court erred in adopting the recom-

mended Order of the Referee and Special Master signed
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October 26, 1964, because the District Court and the

Referee and Special Master had neither the jurisdiction,

right, power or authority to enjoin or restrain Baker

& Taylor Drilling Co. from pursuing personal actions

against J. D. Amend, nor from pursuing lien actions

against J. D. Amend's interest in the Wilbanks Well

on Section 2, and his interest in the lease incident there-

to agreed to be assigned to him by Phillips Petroleum

Company, and was without jurisdictional right, power

,
and authority to determine and adjudicate personal rights

' as between Baker & Taylor Drilling Co. and J. D.

Amend.

71. The District Court erred in adopting the recom-

mended Order of the Referee and Special Master signed

I

October 26, 1964, because such Order was predi-

cated upon erroneous Findings of Fact.

72. The District Court erred in adopting the recom-

mended Order of the Referee and Special Master signed

October 26, 1964, because the Order is not supported

,

by facts but disregards established and uncontradicted

I

facts under which and which make the Order clearly

; wrong.

7Z. The District Court erred in adopting the portion

:of the recommended Order of the Referee and Special

I

Master signed October 26, 1964, being the second de-

icretal paragraph of the Order beginning with "IT IS

jFURTHER ORDERED that in the event Tri-State

jPetroleum, Inc." and ending with "The Special Mas-

ter's Findings of Fact and Conclusions of Law," because

same was outside the jurisdiction of the District Court

land was outside the jurisdiction of the Referee and

jSpecial Master, and the District Court and Referee and

Special Master were without jurisdictional power or

authority to so adjudicate, being without jurisdiction of



—38—

the subject matter and without jurisdiction of Baker

& Taylor DrilHng Co., and the District Court and Ref-

eree and Special Master did not have jurisdictional right,

power or authority to order particularly the interest of

J. D. Amend in the property sold free and clear of

hens and claims of Baker & Taylor Drilling Co. and as

a matter of law the District Court and Referee and Spe-

cial Master did not have a legal right or authority to

order the property sold free and clear of liens and

claims against the property and particularly to order

the interest of J. D. Amend in the property sold free

and clear of the liens and claims of Baker & Taylor

Drilling Co., or to transfer the liens and claims of Baker

& Taylor Drilling Co. to funds received.

74. The District Court erred in overruling Baker &
Taylor Drilling Co.'s Objection and Exception No.

XXXI as to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the Order :

beginning "IT IS FURTHER ORDERED that Baker i

& Taylor Drilling Co."' and ending with "and described

in these proceedings," for the reason that the District I

Court and the Referee and Special Master were with- '

out jurisdictional right, power or authority to enter

such an order and to enjoin and restrain Baker & Taylor

Drilling Co. as is so ordered in said paragraph, being;

without jurisdiction of the person of Baker & Taylor

Drilling Co. for such purpose and being without jurisdic-

tion of the subject matter of personal actions as to Baker i

& Taylor Drilling Co., and because such paragraph pur-'

ports to adjudicate rights and claims as between J. D.

Amend and Baker & Taylor Drilling Co., when the Dis-i

trict Court and the Referee and Special Master did noti

have jurisdiction to do so.

75. The District Court erred in overruling Baker &
Taylor Drilling Co.'s Objection and Exception No.
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XXXI as to the following part of the recommended

Order of the Special Master, to-wit

:

As to the seventh grammatical paragraph of the

order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings."

because the Order contained in such paragraph is not

supported by facts but is contrary to the facts and be-

cause such conclusion is an erroneous conclusion of

law based upon erroneous conclusions of fact.

76. The District Court erred in overruling Baker &
Taylor DriUing Co.'s Objection and Exception No.

XXXI as to the following part of the recommended

order of the Special Master, to-wit

:

As to the seventh grammatical paragraph of the

I

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings,"

because such Order is predicated upon incorrect findings

of fact.

71 . The District Court erred in overruling Baker

& Taylor Drilling Co.'s Objection and Exception No.

jXXXI as to the following part of the recommended

'Order of the Special Master, to-wit

:

As to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings,"

jbecause, as a matter of law under the facts estab-

lished. Baker & Taylor Drilling Co. was not estopped

from applying the funds received by it from Tri-State
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Petroleum, Inc. as it did upon the balance owing to it by

Tri-State Petroleum, Inc.

78. The District Court erred in adopting the portion

of the recommended Order of the Referee and Special

Master, to-wit

:

As to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings,"

for the reason that the District Court and the Referee

and Special Master were without jurisdictional right,

power or authority to enter such an order and to en-

join and restrain Baker & Taylor Drilling Co. as is so

ordered in said paragraph, being without jurisdiction of

the person of Baker & Taylor Drilling Co. for such

purpose and being without jurisdiction of the subject

matter of personal actions as to Baker & Taylor Drill-

ing Co., and because such paragraph purports to adju-

dicate rights and claims as between J. D. Amend and

Baker & Taylor Drilling Co., when the District Court

the Referee and Special Master did not have jurisdic-

tion to do so.

79. The District Court erred in adopting the follow-

ing portion of the recommended Order of the Referee >

and Special Master, to-wit

:

,

As to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the

order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

"and described in these proceedings,"

because the Order contained in such paragraph is not

supported by facts but is contrary to the facts and be-

cause such conclusion is an erroneous conclusion of

law based upon erroneous conclusions of fact.



-41—

80. The District Court erred in adopting the fol-

lowing portion of the recommended Order of the Ref-

eree and Special Master, to-wit

:

As to the seventh grammatical paragraph of the

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending with

^'and described in these proceedings,"

because such order is predicated upon incorrect find-

ings of fact.

81. The District Court erred in adopting the follow-

ing portion of the recommended Order of the Referee

and Special Master, to-wit

:

As to the seventh grammatical pragraph of the

Order, being the sixth decretal paragraph of the

Order, beginning "IT IS FURTHER ORDERED
that Baker & Taylor Drilling Co." and ending "and

described in these proceedings,"

because, as a matter of law under the facts established.

Baker & Taylor Drilling Co. was not estopped from

applying the funds received by it from Tri-State Pe-

troluem. Inc. as it did upon the balance owing to it by

Tri-State Petroleum, Inc.

j
82. The District Court erred in overruling Baker &

i Taylor Drilling Co.'s Objection and Exception No.

XXXII to the eighth grammatical paragraph of the rec-

!
ommended Order of the Referee or Special Master signed

'October 26, 1964, being the seventh decretal paragraph

!of such Order, because as to Baker & Taylor Drilling

:Co. there w^as no valid enforceable injtmction or re-

straining order and because any injunction or restrain-

jing order as to Baker & Taylor Drilling Co. was be-

jyond the jurisdiction of the District Court, and the Dis-

trict Court was without jurisdiction to enjoin or re-
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strain Baker & Taylor Drilling Co. with respect to any

property of J. D. Amend and with respect to claims

and liens by Baker & Taylor Drilling Co. as against prop-

erty of J. D. Amend or as against claims by Baker &
Taylor Drilling Co. with respect to J. D. Amend's obli-

gations to it.

83. The District Court erred in adopting the eighth

grammatical paragraph of the recommended Order of

the Referee and Special Master signed October 26, 1964,

being the seventh decretal paragraph of such Order, be-

cause as to Baker & Taylor Drilling Co. there was no

valid enforceable injunction or restraining order and

because any injunction or restraining order as to Baker

& Taylor Drilling Co. was beyond the jurisdiction of

the District Court, and the District Court was without

jurisdiction to enjoin or restrain Baker & Taylor Drilling

Co. with respect to any property of J. D. Amend and

with respect to claims and liens by Baker & Taylor Drill-

ing Co. as against property of J. D. Amend or as

against claims by Baker & Taylor Drilling Co. with re-

spect to J. D. Amend's obligations to it.

84. The Referee and Special Master erred in hold-

ing that Baker & Taylor Drilling Co. was estopped to

apply payments involved as it did because such holding

is contrary to law, and the District Court erred in not

so holding [Baker & Taylor Drilling Co.'s Objections

and Exceptions Nos. VI, VII, VIII, XI, XII, XIII,

XXII(5)(d) and (10), XXVIII(d), XXXI to the

Special Master's Report—denied].

85. The District Court erred in holding that Baker

& Taylor Drilling Co. was estopped to apply payments

involved as it did because such holding is contrary to

law [Baker & Taylor Drilling Co.'s Objections and Ex-

ceptions Nos. VI, VII, VIII, XI, XII, XIII, XXII-

(5)(d) and (10), XXVIII(d), XXXI to the Special

Master's Report—denied].
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ing that Baker & Taylor Drilling Co. was estopped to

apply payments involved as it did because under the un-

contradicted evidence it was not so estopped [Baker &
Taylor Drilling Co.'s Objections and Exceptions Nos.

VI, VII, VIII. XI, XII, XIII, XXII(5)(d) and (10),

XXVIII (d), XXXI to the Special Master's Report-
denied].

87. The District Court erred in holding that Baker

& Taylor Drilling Co. was estopped to apply payments

involved as it did because under the uncontradicted evi-

dence it was not so estopped [Baker & Taylor Drilling

Co.'s Objections and Exceptions Nos. VI, VII, VIII,

XI, XII, XIII, XXII(5)(d) and (10), XXVIII(d),
XXXI to the Special Master's Report—denied].

88. The Referee and Special Master erred in hold-

ing that Baker & Taylor Drilling Co. was estopped to

apply payments involved as it did because such is con-

trary to the evidence and is clearly wrong [Baker &
Taylor Drilling Co.'s Objections and Exceptions Nos.

VI, VII, VIII, XI, XII, XIII, XXII(5)(d) and (10),

XXVIII(d), XXXI to the Special Master's Report-
denied].

89. The District Court erred in holding that Baker
' & Taylor Drilling Co. was estopped to apply payments

! involved as it did because such is contrary to the evi-

jdence and is clearly wrong [Baker & Taylor Drilling

I

Co.'s Objections and Exceptions Nos. VI, VII, VIII,

XI, XII, XIII, XXII(5)(d) and (10), XXVIII(d),
XXXI to the Special Master's Report—denied].

90. Under the uncontradicted facts Baker & Taylor

Drilling Co. had the right to apply the Tri-State Pe-

troleum checks as it did and the evidence fails to estab-

lish any estoppel from applying such checks as it did,

and it was clearly wrong for the Referee and Special
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[Baker & Taylor Drilling Co.'s Objections and Excep-

tions Nos. VI, VII, VIII, XI, XII, XIII, XXII-

(5)(d) and (10), XXVIII(d), XXXI to the Special

Master's Report—denied].

91. Under the uncontradicted facts Baker & Tay-

lor Drilling Co. had the right to apply the Tri-State

Petroleum checks as it did and the evidence fails to

establish any estoppel from applying such checks as it

did, and the District Court erred in failing to so hold

[Baker & Taylor Drilling Co.'s Objections and Excep-

tions Nos. VI, VII, VIII, XI, XII, XIII, XXII(5)(d)

and (10), XXVIII(d), XXXI to the Special Master's

Report—denied]

.

92. Under the uncontradicted facts Baker & Tay-

lor Drilling Co. had the right to apply the Tri-State

Petroleum checks as it did and the evidence fails to

establish any estoppel from applying such checks as it

did, and it was clearly wrong for the Referee and Spe-

cial Master to hold that it was estopped from doing so,

and the District Court erred in not so holding [Baker

& Taylor Drilling Co.'s Objections and Exceptions Nos.

VI, VII, VIII, XI, XII, XIII, XXII(5)(d) and (10),

XXVIII(d), XXXI to the Special Master's Report—
denied].

93. The Referee and Special Master had no right,

power or authority to enjoin actions by Baker & Tay-

lor Drilling Co. as he did against J. D. Amend in

courts other than the Bankruptcy Court [Baker & Tay-

lor Drilling Co.'s Objections and Exceptions I, VIII.

XX, XXI, XXII(a), XXIII. XXIV, XXV, XVII(l),

(2), (3), (4), (5)(a), (6), (7), (10), XXVIII(a),

(b), (c) and (d), XXXI(a) and XXXII to the Spe-

cial Master's Report—denied]

.

94. The District Court had no right, power or au-

thority to enjoin actions by Baker & Taylor Drillinjj
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Co. as it did against J. D. Amend in courts other

than the bankruptcy court.

95. The Referee and Special Master erred in grant-

ing injunctive rehef beyond that necessary to conserve

and protect the debtor or debtor's estate or to protect the

jurisdiction of the bankruptcy court [Baker & Taylor

Drilhng Co.'s Objections and Exceptions 1, VIII, XX,
XXI, XXII(a), XXIII, XXIV, XXV, XXVII(l),

(2), (3), (4), (5)(a). (6), (7). (10). XXVIII(a),

(b). (c). (d), XXXI (a) and XXXII to the Special

Master's Report—denied].

96. The District Court erred in granting injunctive

relief beyond that necessary to conserve and protect

the debtor or debtor's estate or to protect the jurisdic-

tion of the bankruptcy court [Baker & Taylor Drilling

Co.'s Objections and Exceptions Nos. I, VIII, XX,
XXI, XXII(a), XXIII, XXIV, XXV, XXVII(l),

(2), (3), (4), (5)(a), (6), (7). (10), XXVIII(a),
(b), (c), (d), XXXI(a) and XXXII to the Special

Master's Report—denied].

97. The Referee and Special Master erred in grant-

ling injunctive relief which he had no right, power or

j authority to grant [Baker & Taylor Drilling Co.'s Ob-

jections and Exceptions Nos. I, VII, XX. XXI, XXII
(a), XXIII, XXIV, XXV, XXVII(l), (2), (3), (4),

l(5)(a), (6), (7), (10), XXVIII(a), (b), (c), (d),

jXXXKa) and XXXII to the Special Master's Report

j—denied].

i 98. The District Court erred in granting injunc-

tive rehef which it had no right, power or authority to

igrant [Baker & Taylor Drilling Co.'s Objections and

JExceptions I, VIII, XX, XXI, XXII(a), XXIII,

iXXIV, XXV, XXVII(l), (2), (3), (4), (5) (a),

|(6), (7), (10), XXVIII(a), (b), (c), (d), XXXI
!(a) and XXXII to the Special Master's Report—de-
Jnied].
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IV.

Summary of Argument.

With due regard to brevity and limitation of space

for argument, reference is here made to Statement of

the Case, pages 7 to 21 of this brief, as summary.

Specifications of Error 1 to 24, 37, 40, 41, 43, 45

to 50, 51 to 54, 56 to 61, 62, 63, 69, 70, 73 to 83

and 94 to 98 present the jurisdictional questions and

argument thereunder, presented collectively in the inter-

est of brevity.

The jurisdictional questions are those set out as (1)

to (7) at pages 7-8 of this brief. They fall into three

different categories and will be treated in this Argu-

ment under grouping and headings as follows

:

A. Lack of jurisdiction of subject matter and of

person of Baker & Taylor Drilling Co.

;

B. Lack of jurisdiction to determine rights between

Baker & Taylor Drilling Co. and J. D. Amend;

and

C. Lack of jurisdiction to enjoin actions between

Baker & Taylor Drilling Co. and J. D. Amend.

Specifications of Error Nos. 25 to 39, 41 to 50, 54,

55, 58 to 60, 64 to 70, 71, 72, 74, 75, 76, 77, 79, 80,

81, 84 to 93 present the questions with respect to ap-

plication of payment and estoppel to apply payment, and

argument will be presented here under grouping of:

D. No estoppel of Baker & Taylor Drilling Co. to

apply payments as it did.
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V.

Argument.

A. Lack of Jurisdiction of Subject Matter and of Person

of Baker & Taylor Drilling Co.

The Trustee's application for a show cause order and

seeking injunctive reHef sought to adjudicate a claim

of the Trustee to title to the above mentioned property.

The Trustee, by his agents, claimed the debtor to be

entitled to only 20j^% of the well and lease involved.

He listed 66% interest owned by others, including 25%
by J. D. Amend.

As a general proposition or rule the bankruptcy court

in a Chapter X proceeding does not have jurisdiction

in a summary proceeding of property not owned by or

in at least the constructive possession of the debtor.

Collier on Bankruptcy, 14th Ed., Vol. 6, Sec. 305, p.

576, sets out the rule as to the jurisdiction of bank-

ruptcy courts, saying

:

"Courts of bankruptcy are of statutory origin, and

as previously indicated they possess only the juris-

diction and powers that are expressly or by neces-

sary implication accorded them by statute."

! In In re Prima Co., 98 F. 2d 952 (7th Cir. 1938),

involving a proceeding under Sections 77A and 77B,

, the court held and states

:

"Courts of Bankruptcy possess only such jurisdic-

tion and powers as are expressly or impliedly con-

ferred on them by Congress."

ji

We are not unmindful of Section 2 of the Bankrupt-

icy Act (11 U.S.C. 11) which is the jurisdictional sec-

tion of the general bankruptcy statute, nor are we un-

jmindful of Section 111 through Section 116 of the

Bankruptcy Act (11 U.S.C. Sec. 511-516), which are
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Act. We assume that this reference to such Statutes

suffices without quoting therefrom. Sections 77A and

77B of the Bankruptcy Act were replaced by Chapter

X (Colliers on Bankruptcy, 14th Ed., Vol. 6, Sec. 0.06,

p. 63).

While the decision in Tanbel-Scott-Kitzmiller Co. v.

Fox, 264 U.S. 426, 68 L. Ed. 770, was before enact-

ment of Chapter X, it is applicable with respect to sum-

mary and plenary jurisdiction of bankruptcy courts.

The court there held

:

"Wherever the bankruptcy court had possession, it

could, under the Act of 1898, as originally enacted,

and can now, determine in a summary proceeding

controversies involving substantial adverse claims

of title under subdivision e of Sec. 67, under sub-

division b of Section 60, and under subdivision

e of Section 70. But in no case where it lacked

possession could the bankruptcy court, under the

law as originally enacted, nor can it now (without

consent) adjudicate in a summary proceeding the

validity of a substantial adverse claim. In the ab-

sence of possession, there was, under the Bank-

ruptcy Act of 1898, as originally passed, no juris-

diction, without consent, to adjudicate the contro-

versy even by a plenary suit."

In Cline v. Kaplan, 323 U.S. 97, 89 L. Ed. 99

(1954) it is held:

"A bankruptcy court has the power to adjudicate

summarily rights and claims to property zvhich is

in the actual or constructive possession of the court.

Thompson v. Magnolia Petroleum Co., 309 US 478,

481, 84 L. Ed. 876, 879, 60 S.Ct. 628, 42 Am.

Bankr. Rep. (NS) 216. If the property is not in

the court's possession and a third person assert'!
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a bona fide claim adverse to the receiver or trustee

in bankruptcy, he has the right to have the merits

of his claim adjudicated 'in suits of the ordinary

character, with the rights . . . and remedies inci-

dent thereto.' Galbraith v. Vallely, 256 U.S. 46,

50, 65 L.Ed. 823, 824, 41 S.Ct. 415; Kitzmiller

Co. V. Fox, 264 US 426, Rep (NS) 912. But the

mere assertion of an adverse claim does not oust a

court of bankruptcy of its jurisdiction. Harrison

V. Chamberlin, 271 US 191, 194, 70 L.Ed. 897,

899, 46 S. Ct. 467, 7 Am Bankr Rep (NS) 719.

It has both the power and the duty to examine a

claim adverse to the bankrupt estate to the extent

of ascertaining whether the claim is ingenuous

and substantial. Louisville Trust Co. v. Comingor,

184 US 18, 25, 26, 46 L.Ed. 413, 416, 22 S.Ct.

293, 7 Am Bankr Rep. 421. Once it is established

that the claim is not colorable nor frivolous, the

claimant has the right to have the merits of his

claim passed on in a plenary suit and not sum-

marily. Of such a claim the bankruptcy court cannot

retain further jurisdiction unless the claimant con

sents to its adjudication in the bankruptcy court.

MacDonald v. Plymouth County Trust Co., 286

US 263, 76 L.Ed. 1093, 52 S.Ct. 505, 20 Am
Bankr Rep (NS) 1."

In Harrison v. Chamberlin, 271 U.S. 191, 70 L. Ed.

?7, it is stated

:

i'Tt
is well settled that a court of bankruptcy is

without jurisdiction to adjudicate in a summary
proceeding a controversy in reference to property

held adversely to the bankrupt estate, without the

j
consent of the adverse claimant; but resort must

be had by the trustee to a plenary suit. (Citing

cases) However, the court is not ousted of its

jurisdiction by the mere assertion of an adverse
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claim ; but, hazing the pozvcr in the first instance

to detcnnine zvhethcr it has jurisdiction to pro-

ceed, the court may enter upon a preliminary in-

quiry to determine zvhether the adverse claim is

real and substantial or merely colorable. And if

found to be merely colorable the court may then

proceed to adjudicate the merits summarily; but

if found to be real and. substantial it must decline

to determine the merits and disiniss the summary

proceeding."

In In re Meiselman, 105 F. 2d 995 (CCA 2d) it

was held

:

"It is nozv settled that if there is a real and sub-

stantial controversy of lazv or fact as to property

held adversely to a bankrupt—'a contested matter

of right, involving some fair doubt and reasonable

room for controversy'—the bankruptcy court is

'zvithout jurisdiction' to adjudicate the matter, but

the trustee must have resort to a plenary suit."

In In re Lake's Laundry, 79 F. 2d 326 (CCA 2d)

it is held

:

"But, even though section 77B is a remedial statute

to be construed liberally, we think Congress did I

not intend to ignore the distinction between prop-

erty mortgaged by a debtor and property held by

debtor as conditional vendee. The distinction has

been recognized in legislation from early times,

and was a part of the common law. The fact that

Congress expressly included the words 'conditional

sale agreement' in subdivision (o) (6) of section

75 of the act, 11 USCA, Sec. 203 (o) (6), and

omitted any reference to conditional sales in sub-

division (c) (10) of section 77B of the act, 11

USCA, Sec. 207(c) (10), is significant and points

to the conclusion that it meant in this instance to
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exclude property in the possession of the debtor

whose rights therein were only those of a condi-

tional vendee. We should not ignore the distinc-

tion."

In Thompson v. Terminal Shares, 104 F. 2d 3 (CCA
8th 1939) the court stated:

"To sustain the lower court's jurisdiction of this

suit would do violence to the general policy of

Congress that persons shall not be subjected to

civil suits except in the districts of which they are

inhabitants. Sec. 51 of the Judicial Code, 28 U.S.C.

Sec. 112, 28 USCA Sec. 112; Sec. 23 of the Bank-

ruptcy Act, 11 U.S.C. Sec. 46, 11 USCA Sec.

46; Robertson v. Labor Board, 268 U.S. 619,

627, 45 S.Ct. 621, 69 L.Ed. 1119. The language

used by Congress in Section 77 , in conferring jur-

isdiction upon the courts of bankruptcy, does not,

in our opinion, indicate any intention to abandon

that policy with respect to such suits as this. Com-

pare United States v. Sweet, 245 U.S. 563, 572,

38 S.Ct. 193, 62 L.Ed. 473; First National Bank

of Wellington v. Chapman, 173 U.S. 205, 214, 19

S.Ct. 407, 43 L.Ed. 669; Ex Parte Crow Dog,

109 U.S. 556, 572, 3 S.Ct. 396, 27 L.Ed. 1030;

In Re Prima Co. Supra (98 F.2d 952, 958). We
think that the jurisdiction conferred by Section 77

upon the courts of bankruptcy is not to be regarded

as general, plenary, nationwide jurisdiction at law

and in equity over all questions incident to the col-

lection of the claims of the debtor against third

persons, but is to be considered as the traditional

jurisdiction of such courts over the property of a

bankrupt, wherever located, freed, however, from

those limitations which made ancillary proceedings

in other districts necessary, and with the powers

which Federal equity courts exercise in receiver-
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ship proceedings, so far as those powers may be

necessary or appropriate in order to preserve and

safeguard the property in the actual or constructive

possession of debtors and in order to carry on

their business pending reorganization."

In In re Standard Gas & Electric Co., 119 F. 2d

658 (CCA 3rd 1941) it was held:

"The jurisdiction which is exercised by courts of

bankruptcy in summary form has uniformly been

held to extend only to the person of the bankrupt

and to property in his possession or in the posses-

sion of third persons who do not claim adversely

to him or whose claims are colorable only. See

Taubel-Scott-Kitzmiller Company, Inc. v. Fox, 264

U.S. 426, 44 S.Ct. 396, 68 L.Ed. 770. In that

case, Mr. Justice Brandeis said (264 U.S. pages

430, 431, 44 S.Ct. page 398):

'Congress has, of course, power to confer upon the

bankruptcy court jurisdiction to adjudicate the

rights of trustees to property adversely claimed.

In matters relating to bankruptcy its power is

paramount. Hence, even if the property is not with-

in the possession of the bankruptcy court, Congress

can confer upon it, as upon any other lower Federal

court, jurisdiction of the controversy, by conferring

jurisdiction over the person in whose possession

the property is. Congress has, also and subject to

the constitutional guaranties, power to determine to

what extent jurisdiction conferred, whether through

possession of the res or otherwise, shall be exer-

cised by summary proceedings and to what extent

by plenary suit. But Congress did not, either by

Section 2, Section 23 of the Bankruptcy Act of

1898 .... or any other provision of the Act. con-

fer generally such broad jurisdiction over claims

by a trustee against third persons.'
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"In Section 77B Congress likewise did not by any

express language confer broad jurisdiction over

claims by a debtor or its trustee against third per-

sons. We think that such jurisdiction is not to be

implied from the grant of jurisdiction over the

debtor's property, but that the latter jurisdiction is

essentially similar in nature to that possessed by

courts of bankruptcy over the property of bank-

rupts."

Also in point and applicable are the cases of In re

Patten Paper Co., 86 F. 2d 761 ; Rcighardt v. Higgins

Enterprises, 90 F. 2d 569; and Buss v. Long Island

Storage Warehouse Co., 64 F. 2d 338, which are re-

ferred to.

That any submission by J. D. Amend to the jurisdic-

tion of the Bankruptcy Court would not affect Baker

& Taylor Drilling Co. and its rights to have its rights

and claims adjudicated in a plenary suit rather than a

summary proceeding is established by the decision in

\Bay Citv Shovels, Inc. v. Schueler, 245 F. 2d 7i (6th

Cir. 1957).

;, It is submitted and urged that under the circum-

! stances presented in this Record the Special Master

and the Bankruptcy Court were without jurisdiction of

Jithe property in question. They certainly were without

^jurisdiction of the property to which the debtor had no

conceivable claim. They certainly were without jurisdic-

tion to adjudicate as between Baker & Taylor Drilling

jCo. and J. D. Amend as to the property owned by J. D.

'Amend to which the debtor had no conceivable claim.

iThey certainly were without jurisdiction as to Baker
'& Taylor Drilling Co. as to the property to which the

bankrupt had no conceivable claim and as to rights

laetween Baker & Taylor Drilling Co. and J. D. Amend.
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B. Lack of Jurisdiction to Determine Rights as Between

Baker & Taylor Drilling Co. and J. D. Amend.

Any controversy as between J. D. Amend and Baker

& Taylor Drilling Co. as to the rights between them

is wholly unrelated to the purposes of the Bankruptcy

Act or the purposes of this proceeding. Baker & Taylor

Drilling Co. was not hailed into court by the Trustee's

application for show cause order or by the show cause

order or even by any pleading or process of J. D. Amend
or in fact by any process for the purpose of adjudica-

tion of liability and obligations of J. D. Amend to it.

Baker & Taylor Drilling Co. has not consented to the

jurisdiction of this Court for the purpose of adjudicat-

ing the liabilities and obligations of J. D. Amend to it,

but on the other hand has consistently protested the

existence of any jurisdiction for any such purpose. The

first manifestation of attempt to exercise any purported

jurisdiction of liabilities and obligations of J. D. Amend
to Baker & Taylor Drilling Co. came through the Spe-

cial Master's report, recommendations and findings of

fact and conclusions and proposed order after the July

1 hearing. Under the authorities hereinabove set out,

no jurisdiction exists to such end and nowhere under

the Bankruptcy Act nor under any other statute is any

such jurisdiction granted. No predicate, by pleading or

otherwise, process or otherwise, notice or otherwise,

exists for the exercise of such jurisdiction.

A concise statement of the rule and authorities with

respect to jurisdiction of the Bankruptcy Court of per-

sons and over matters concerning which the bankrupt's

estate has no interest is reflected in Collier on Bank-

ruptcy, 14th Ed., Vol. 6, p. 587:

"Ordinarily a court of bankruptcy will not take

jurisdiction of a controversy between two parties

over a matter concerning which the trustee of the
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bankrupt estate has no interest. See Matter of Pat-

ten Paper Co., Ltd. (CCA 7th, 1936) 12 Am.
B.R. (N.S.) 691, 86 F.2d 761; Morrison Rock-

hill Improvement Co. (CCA IQth 1937) 34 Am.
B.R. (N.S.) 593, 91 F.2d 639; Matter of Lubhner

and Trinz Theaters, Inc. (CCA 7th, 1938) 38 Am.
B.R. (N.S.) 650, 100 F.2d 646, noted (1939) 7

U.Chi.L.Rev. 159 * * * * *However a court of

bankruptcy-—although it is a court of equity and

has certain plenary jurisdiction—does not have

plenary jurisdiction in equity to decide controver-

sies between third persons having no relation to

the reorganization proceedings. Sylvan Beach, Inc.

v. Koch (CCA 8th, 1944) 55 Am. B.R. (N.S.) 409,

140 F.2d 852. See also Sec. 3.18, infra."

In 11 Remington on Bankruptcy (1961 Ed.) Sec.

4370, it is stated:

"Chapter X, Hke its predecessor. Section 77B, con-

fines itself to adjustments between the debtor and

its creditors. Legal transactions with third parties

are left to those courts which have cognizance of

them generally. And while a claim by debtor against

a third person is property of the debtor, and as

such, the reorganization court may direct its prose-

cution by the trustee if appropriate to effect the

debtor's reorganization, it is a species of property

which may only be realized upon for the benefit

of the debtor and its creditors by the successful

prosecution of a plenary suit against the third per-

sons involved, and not through summary proceed-

ings. Claims which do not involve the debtor or

its property are not within the court's jurisdiction.

The court will not take jurisdiction of collateral

disputes between third parties unless their settle-

ment is a necessary step in reorganization."
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The rule is stated in Syhan Beach v. Koch, 140 F.

2d 852 (8th Cir. 1944) in a Chapter X proceeding as

follows

:

"A court of bankruptcy is a court of equity within

a Hmited field. It has, however, no plenary juris-

diction in equity. Smith v. Chase National Bank,

8 Cir., 84 F.2d 608. 614, 615; United States v.

Killoren, 8 Cir. 119 F.2d 364, 366. It has juris-

diction to adjudicate controversies related to proper-

ty of which it has actual or constructive possession.

Thompson v. Magnolia Petroleum Co., 309 U.S.

478, 481, 60 S.Ct. 628, 84 L.Ed. 876. It has no

jurisdiction to hear and determine controversies be-

tween adverse third parties which are not strictly

and properly part of the proceedings in bankrupt-

cy. Brumby v. Jones, 5 Cir., 141 F. 318, 320;

Chauncey v. Dyke Bros., 8 Cir., 119 F. 1, 3;

Brockett v. Winkle Terra Cotta Co., 8 Cir. 81 F.

2d 949. 952 ; Smith v. Chase National Bank, 8 Cir.

84 F.2d 608, 615; Morrison v. Rockhill Imp. Co.,

10 Cir., 91 F.2d 639. 642."

In Kaplan v. Gnttman, 217 F. 2d 481 (9 Cir. 1954)

this Honorable Court quoted with approval and encom-

passed the rule above quoted from Sylvan Beach v.

Koch. This Court further held in Kaplan v. Guttrnan:

"It is an axiom that consent cannot provide juris-

diction. Only where Congress has conferred power

on the court to hear and determine a particular

kind of controversy, can adverse parties consent to

exercise of judicial authority over persons or rights.

But it has been seen here, no mandate has been

given by law to settle this dispute between third

parties as to property in which the bankrupt has

neither right, title nor possession. Consent is of no

avail."
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Smith V. Chase National Bank, 84 F. 2d 608 (8

Cir., 1936) and the other cases cited in Sylvan Beach

V. Koch, supra, hold as in Syh'aii Beach v. Koch, supra.

The Special Master's Order of October 26, 1964,

which was approved and adopted by the Judge and Dis-

trict Court, orders that Baker & Taylor DriUing Co. is

estopped, and enjoins and restrains it, from filing, pros-

ecuting or taking any action in any court of any other

jurisdiction than the court below (i.e. the United States

District Court for the Southern District of California,

sitting as a bankruptcy in the bankruptcy proceeding)

against /. D. Amend or Tri-State Petroleum, Inc.,

based upon its claim growing out of the drilling of the

gas well. The debt to Baker & Taylor Drilling Co. arose

by a contract between J. D. Amend and Baker & Taylor

Drilling Co. The obligation to Baker & Taylor Drilling

; Co. was owed it by J. D. Amend and not by Tri-State

' Petroleum, Inc. Baker & Taylor Drilling was not within

the territorial jurisdiction of the lower court. It had not

submitted to the jurisdiction of that court. It had not been

hailed into court as to rights as between it and J. D.

j

Amend. Determination of rights between Baker & Tay-

I

lor Drilling Co. was not incident or necessary to any

I

matter involving the debtor. The Special Master and

ultimately the District Court have attempted to adjudi-

jcate and determine a cause of action between two third

'parties who were not before it for any such purpose,

I

and which cause of action was not involved and not

before them. Such was not within the jurisdictional

i power or authority of the Special Master or the Dis-

trict Court.
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C. Lack of Jurisdiction to Enjoin Actions by Baker &
Taylor Drilling Co. Against J. D. Amend.

It is urged that any suit by Baker & Taylor Drilling

Co. against J. D. Amend for debt would not involve or

concern Tri-State Petroleum, Inc. or any of its property.

A money judgment by Baker & Taylor Drilling Co.

against J. D. Amend could not affect the debtor or the

debtor's estate. It is in no wise necessary that this

Court or the Referee and Special Master enjoin per-

sonal actions by Baker & Taylor Drilling Co. against

J. D. Amend for a money debt or enjoin foreclosure

by Baker & Taylor Drilling Co. of lien against the in-

terest of J. D. Amend in the property in question in

order to protect the debtor, the debtor's estate or the

Trustee, nor is it within the jurisdiction of the court

to do so. Under no conceivable stretch of the imagina-

tion is it necessary that Baker & Taylor Drilling Co.

be enjoined for personal actions of J. D. Amend for

money judgment in order to fully and adequately pro-

tect the debtor and any claim or interest which it has.

At no place in the Bankruptcy Act, either Chapter X
or otherwise, is there any statutory provision granting

any jurisdiction in the bankruptcy court, or granting

any right to an injunction such as the Referee or Spe-

cial Master undertakes.

Section 116(4) provides that the court may:

"Enjoin or stay until final decree the commence-

ment or continuation of a suit against a debtor

or its trustee or any act or proceeding to enforce

a lien upon the property of the debtor."

That section certainly does not authorize an injunction

against Baker & Taylor Drilling Co. from pursuing a

suit against J. D. Amend for a money judgment.

28 U.S.C. Sec. 2283, entitled "Stay of State Court

Proceedings" reads as follows

:
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"A court of the United States may not grant an

injunction to stay proceedings in a state court ex-

cept as expressly authorized by Act of Congress,

or where necessary in aid of its jurisdiction, or

to protect of effectuate its judgments."

The Acts of Congress which clothe the Bankruptcy

Court with powers to issue injunctions are above men-

tioned. It is important to note that Section 116(4) of

the Bankruptcy Act provides for the issuance of injunc-

tions to stay suits against the debtor or its trustee or

any act or proceeding to enforce a lien upon the property

of tlie debtor. A personal action for debt by Baker &
Taylor Drilling Co. against Amend is clearly without

the injunctive scope of the Bankruptcy Court under that

Section.

In 11 Remington on Bankruptcy (1961 Ed.) Section

4389, it is stated

:

"Acting under the rule that the reorganization court

should control all litigation against the debtor ex-

cept in very special cases, the Chapter X courts

have entered stays in a number of fact situations.

For example, it has been held that suits between

creditors as to the validity and priority of their re-

spective liens on a debtor's property cannot be main-

tained after a general stay. . . .

"Suits against officers of the debtor corporation

will not be stayed, ordinarily. Such a suit should

be stayed, however, notwithstanding" the corporation

is not a party, if its property will be affected by

the judgment or decree. A court of bankruptcy is

without jurisdiction or power to grant an injunc-

tion restraining an execution sale of property owned
individually by an officer of the debtor. Even
though a state court suit against the president and

secretary of the debtor in reorganization on their
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guaranty of the debtor's obligations may have an

indirect repercussion in the reorganization proceed-

ing in the Bankruptcy Court, the court does not

have the power to stay such suit. . .
."

In In re Magnus Harmonica Corp., 233 F. 2d 803

(3rd Cir. 1956), the District Court had issued, in a

Chapter X reorganization proceeding, an injunction to

stay a suit brought against the president and secretary

of the bankrupt corporation. The two officers of the

corporation had guaranteed obligations of the corpora-

tion, and the olbigee of the guaranty filed suit in a state

court in New Jersey against the officers on the con-

tract of guaranty. After that state court suit was stayed

by an order of the district court, the present motion

was then filed seeking to stay the bankruptcy court's

injunctive order pending an appeal thereof from such

order. The court quotes 28 U.S.C. Sec. 2283, above

quoted, and says that it is of the clear opinion that the

motion to stay the injunction must be granted. This

court says that if there is any reason at all for the in-

junction against the state court suit, it is under the

provision granting power to grant such an injunction

where it is in aid of jurisdiction of the Federal court.

The opinion then quotes from a United States Supreme

Court decision of Calloway v. Benton, 93 L. Ed. 553,

where it is stated that Congress by no means intended

to give the Bankruptcy Court exclusive jurisdiction over

all matters and controversies that in some way affect

the debtor's estate. The court after quoting 28 U.S.C.

Sec. 2283, above quoted, stated

:

"If there is any basis for the injunction against

the state suit here, it is under the permission to

grant it where it is in aid of the jurisdiction of

the Federal court. The Federal court has, of course,

jurisdiction in the bankruptcy matter. But, as stated

by Chief Justice Vinson for the Supreme Court
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in Callaway v. Benton, 1949, 336 U.S. 132, 142,

69 S.Ct. 435, 441, 93 L.Ed. 553, 'there can be no

question, however, that Congress did not give the

bankruptcy court exclusive jurisdiction over all con-

troversies that in some way affect the debtor's es-

tate . .
.'

"It may be granted that this suit against the Mag-
nus defendants may have an indirect repercussion

in matters involved in the baiikruptcy proceedings.

It is suggested, for instance, that Finn Magnus
has reversionary rights to certain patents now li-

censed to the corporation and if a creditor got hold

of those rights it would greatly embarrass the re-

organization." (Emphasis added.)

In In re Magnus Harmonica Corporation, 237 F. 2d

867 (3rd Cir. 1956) is the appeal from the bankruptcy

court's order enjoining the state court suit discussed in

the above case. The court says that the only question

for it to decide is whether the injunction was one which

was necessary to protect the jurisdiction of the Bank-

ruptcy Court. If not, the court says, it is forbidden

by the provisions of Section 28 U.S.C. Sec. 2283. The

court notes that the defendants here are officers of

I the corporation being sued in their individual capacities

on a contract of guaranty which is broad enough to

ipermit suit against them without first resorting to the

[primary obligor. The court's opinion reads in part as

ifoUows

:

"Counsel for the Magnuses make much of the fact

that a surety has a right both under the law of

New Jersey and generally to be exonerated by the

principal debtor before he pays the creditor and

to subrogation to the creditor's rights after he pays.

Exoneration, it is said, is an equitable right which

the surety has against the principal debtor to com-

pel the latter to shoulder the obligation instead of

foisting it on the surety."
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The court then points out that it need not decide

whether there is any procedure in the bankruptcy court

to permit the corporate officers to assert their rights

to be exonerated. Important language is the following:

"We need not decide whether there is any proce-

dure in the bankruptcy court by which the Mag-
nuses can force the estate to exonerate them pro

rata. If not, that is one of the unfortunate con-

sequences of guaranteeing the debt of one who
goes bankrupt. Assuming arguendo that the equity

' of exoneration cannot be enforced and that to en-

join the state suit woidd protect the sureties, it

does not follow that an injunction is necessary to

protect the jurisdiction of the bankruptcy court."

The court then discussed specific provisions of the

Bankruptcy Statute which deal with the right of sub-

rogation for a surety who pays the principal's debt.

After quoting Section 57, Subdivision i (11 U.S.C.A.

sec. 93) to the Bankruptcy Act, which provides that a

surety can file a claim with the Bankruptcy Court in

the name of the creditor, the court says

:

"This quoted section is the statutory limitation

upon a surety's proof of claim in the Bankruptcy

Court. But that court, nevertheless, has full con-

trol over all the assets of the bankrupt. That con-

trol is unaffected by whatever goes on outside the

Bankruptcy Court in litigation between one of the

bankrupt's creditors and a party who had inde-

pendent liability on one of the bankrupt's contracts."

In In re Diversey Building Corp., 86 F. 2d 456

(7th Cir. 1936) (cert. den. in Diversey Building Corp.

v. Weber, 81 L. Ed. 870, 300 U.S. 662, 57 S. Ct. 492),

the debtor had issued bonds secured by a deed of trust

on its property and one Becklenburg had uncondition-

ally guaranteed payment of the bonds. Webber, the
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holder of one of the bonds, had sued Becklenburg in

state court. Thereafter the debtor filed for corporate

reorganization under Section 77B of the Bankruptcy

Act. The debtor filed, in the district court, a petition

for restraining order. Webber ultimately denied the

court's jurisdiction to restrain him from proceeding

against Becklenburg. The Master granted injunction

perpetually enjoining Webber and others from prosecut-

ing any suits against either the debtor or Becklenburg

on account of any of the bonds. On appeal it was held

that the court had exceeded its jurisdiction in enjoin-

ing Webber from suit against Becklenburg, holding

that the court's power to enjoin did not extend beyond

the power of the court to protect its jurisdiction and its

orders which do not exceed the limitation of its jurisdic-

tion. Quotation of the court's discussion of the matter

is supplied herewith for ready reference as Appendix

Exhibit 9.

The Bankruptcy Court has no plenary jurisdiction

in equity but is confined in the application of the rules

and principles of equity to the jurisdiction conferred

upon it by the Bankruptcy Act, reasonably interpreted.

United States v. Killoren, 119 F. 2d 364 at p. 366

(8th Cir. 1941) ; Smith v. Chase National Bank, supra;

to the same effect is Sylvan Beach v. Koch, supra.

In In re Coniinonzvealth Bond Corporation, 77 S.W.

2d 308 (CCA 2d 1935) at pages 309 and 310 the

jcourt held in a 77B proceeding

:

"Stays must be ancillary to the main purpose of

the proceeding and are not lawful when they can-

not contribute to the execution of the plan."

In /;/ re Nine North Church Street, Inc., 82 F. 2d

jl86 (CCA 2d 1936), a Section 77B proceeding, the

court stated:

"The Bankruptcy Act points out the limitations on

the court's power to enjoin. Suits against the debtor
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or to enforce any lien on his estate may be

restrained. Section 77B (c) (10), 11 U.S.C.A.

Sec. 207 (c) (10). An indefinite power to en-

join in aid of the court's jurisdiction is granted by

Section 262 of the Judicial Code (28 U.S.C.A. Sec.

7>77). Section 2 (15) of the Bankruptcy Act (11

U.S.C.A. Sec. 11 (15)) gives bankruptcy courts

power to make orders necessary for the enforce-

ment of the provisions of the act. But that the

writ of injunction can be exercised beyond the dic-

tates of necessity is denied by Section 265 of the

Judicial Code (28 U.S.C.A. Sec. 379)."

Argument and Authorities under Subdivision B Lack

of Jurisdiction to Determine Rights as Between Baker

& Taylor Drilling Co. and J. D. Amend, foregoing

herein, are applicable to and are here referred to. The

Order enjoining and restraining Baker & Taylor Dril-

ling Co. from taking action in any other court against

J. D. Amend, if effective, is by injunctive action to

restrain Baker & Taylor Drilling Co. from pursuing a

course of action against J. D. Amend, which cause of

action was never within the jurisdiction of the Special

Master or the lower court, which does not in any manner

involve the debtor or the debtor's property and as be-

tween the parties not before the court for any such pur-

pose. No such jurisdiction, power or authority has been

conferred on the Special Master or the Court.

D. No Estoppel of Baker & Taylor Drilling Co. to

Apply Payments as It Did.

Reference is made to "C" Statement of Facts under

Statement of the Case, pages 9 to 22 of this brief,

for full discussion of the three checks involved and

dates of receipt, deposit and application thereof.

Baker & Taylor Exhibits K and L offered and re-

ceived [TR. 8—July 1 hearing] reflect the full and
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complete accounts with respect to the two wells, show-

ing date of receipt of, deposit of and application of

each check. These exhibits tell the story in detail of re-

ceipts, deposits and application of the three checks of

Ti-State Petroleum, Inc. of $20,000.00 each, which

were received by Baker & Taylor Drilling Co. A copy

of each Exhibit K and L is attached to this brief as

Appendix Exhibits 5 and 6, respectively. Also supplied

herewith as Appendix Exhibit 8 is Exhibit M which

refers to original records which support Exhibits K
and L. Exhibit M was offered and received in evidence

at page 8 of Transcript of July 1 hearing.

J. D. Amend testified time and again that he did not

direct Baker & Taylor Drilling Co. as to any applica-

tion or as to how any check was to be applied [Amend
Depo. 31, 32—TR. 51, 52, 53—March 24-25 hearing;

TR. 108—July 1-2 hearing].

J. D. Amend testified that he had no instruction

from Tri-State as to application of payments [Amend
Depo. 29].

H. F. Schlittler, President of Tri-State Petroleum,

Inc., testified with respect to the issuances of the three

$20,000.00 checks and was the only person connected

with Tri-State who testified, testified that he did not di-

rect anything to Baker & Taylor Drilling Co. with re-

spect to application of payments [R. 167, 168—TR.
March 24 hearing].

! While three $20,000.00 checks of Tri-State Petrole-

jim. Inc. were received by Baker & Taylor Drilling

To., the court does not need concern itself with Check

Mo. 142 for $20,000.00 because that check, on its face,

Jirected application to the account of the Wilbanks Well

)n Section 2 and was so applied, as the Trustee and

f. D. Amend contend it should have been, and as the

Special Master and Court found it should have been
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applied. The court is concerned with the application of

Checks Nos. 127 and 156. There is no relationship be-

tween the dates shown on the three checks and the dates

on which they actually were received by Baker & Taylor

Drilling Co. They were not received in the order which

the date on the check bore [see Appendix Exs. K and

L].

The findings upon which the Special Master predi-

cated his Finding and Conclusion of Estoppel and his

Order thereon are Findings of Fact Nos. V, VI, VIII

and XXVII, in which the Special Master found:

in Finding of Fact No. V the execution of the con-

tract for the drilling of the Nusbaum Well on Section

54, that the total charge therefor was $70,036.63, that

'

Amend delivered three checks totaling $40,000.00 pay-

able to Amend and endorsed by him and left a balance

of $30,036.63 due Baker & Taylor Drilling Co. from

Tri-State Petroleum, Inc. for the drilling of that well,

that Amend was not aware and not informed that all

of those costs had not been paid

;

in Finding of Fact No. VI that Tri-State Petroleum,

Inc., pursuant to oral agreement with Amend to ad-

vance the drilling costs for the Wilbanks Well on Sec-

tion 2, mailed Amend the check dated December 15,

1962, in the sum of $20,000.00, payable to Baker &
Taylor Drilling Co. and marked on the stub "on ac-

count of Section 2" that Amend immediately took the

check to Roy Bulls, Secretary to Baker & Taylor Drill-

ing Co., and delivered it to him and at the time of

such delivery Amend stated to Bulls that Tri-State had

agreed to pay the $60,000.00 drilling costs for the Wil-

banks Well, that he did not want to carry a further

interest in the well and that he could not afford to,

and that if Tri-State didn't come up with the money,

he wanted to be informed about it, that he had some

other people he thought would buy the interest, and

I
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that Bulls then and there told Amend that he would

notify him whether or not his company received fur-

ther payment, and that within a few days Bulls called

Amend and told Amend that his company had received

a third check from Tri-State in the sum of $20,000.00

or a total of $60,000.00, that while the check dated

December 15, 1962 made payable to Baker & Taylor

Drilling Co. was delivered through Amend, the other

two checks each were mailed directly to Baker & Taylor

Drilling Co., that there was no statement on the checks

indicating the purpose for which they were delivered,

that the total drilling costs of the Wilbanks Well was

the sum of $57,200.00, that had the three $20,000.00

checks been applied toward the drilling of the Wilbanks

Well, as intended by Tri-State and J. D. Amend, there

would have been an overpayment of $2800.00 for the

drilling costs, that when Baker & Taylor received the

check dated December 17 it was applied upon the Nus-

baum Well and when the check dated December 20,

1962, was received, $10,036.63 of it was applied on the

Nusbaum Well, that the application of the funds to

'payment of the Nusbaum Well was without knowledge

of Tri-State or J. D. Amend;
i

t in Finding of Fact No. VIII, that the three $20,-

300.00 checks were mailed to Amend and Baker & Tay-

lor in the manner described above for the purpose of

paying drilling costs on the Wilbanks Well and to en-

ible Tri-State to acquire }i interest in that well from

A.mend, when the terms of that letter had been complied

ith, that Baker & Taylor was informed and knew on

r about December 15, 1962, that the checks were

nailed by Tri-State for the purposes above, and not-

vithstanding this knowledge and request to so apply

from J. D. Amend, applied a portion of said payments

!o the Tri-State account for the drilling of the Nus-

)aum Well, that thereafter Baker & Taylor misinformed
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J. D. Amend as to the application of the funds and

withheld the true facts from Amend and Tri-State to

their disadvantage and detriment, and "that by reason

of the above, Baker & Taylor Drilling Company are

estopped from asserting a claim against J. D. Amend
and/or Tri-State Petroleum, Inc., or from asserting a

lien against the gas well or leasehold interest on Sec-

tion 2 in any sum whatsoever." Baker & Taylor Dril-

Hng Co. "have" been overpaid for the drilling this gas

well in the sum of $2800.00; and

in Finding of Fact XXVII that the claim of Baker

& Taylor under the drilling contract with J. D. Amend
has been paid in full by money furnished by Tri-State

Petroleum, Inc. pursuant to its agreement with J. D.

'

Amend.

The Special Master's Findings of Fact Nos. I through

VIII are reflected in the Record, pages 176 to 182;

Finding of Fact No. XXVII is reflected in the Record,

pages 189, 190. Reference is here made to the Record

at such pages for the full text of such Findings. I

By Conclusion of Law No. Ill the Special Master

concluded that the claim and defense of estoppel as-

serted by the Trustee and J. D. Amend against the

claim of Baker & Taylor Drilling Co. by virtue of the

information received by it from J. D. Amend on or about

December 15, 1962, to the effect that Tri-State Petrole-

um, Inc. was to pay the drilling costs of the gas well,

and by request of J. D. Amend to be advised as to

whether or not future payments were made upon the

cost of the well, and the statement by Roy Bulls to

J. D Amend that the drilling costs had been so paid,

was found to have been made in the Finding of Facts,

are true and are sufficient to sustain the plea of es-

toppel and does estop Baker & Taylor Drilling Co. from

applying the funds received from Tri-State Petroleum,
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Inc. upon the balance due it from Tri-State Petroleum,

Inc. Icir the drilling of the well on Section 54. Such

Conclusion of Law No. Ill is reflected at pages 190

and 191 of the Record.

Baker & Taylor Drilling Co.'s Objections and Excep-

tions to Findings of Fact V, VI, VII and VIII are

its Objections and Exceptions Nos. VI, VII, VIII and

IX reflected at pages 205 to 208 of the Record, are to

the effect that each such Finding is not supported by

any evidence, is contrary to the evidence and is clearly

wrong. Its Objection and Exception to Finding of Fact

XXVII is its Objection and Exception XXII reflected

at pages 213 and 214 of the Record. Its Objection and

Exception to Conclusion of Law III is its Objection

and Exception No. XXVII (5) reflected at page 219

of the Record. Reference is made to the Record and

the aforesaid pages for the Objections and Exceptions.

By the Special Master's Order it is ordered that

iBaker & Taylor Drilling Co., its assignees or anyone

acting for or in its behalf, is estopped and enjoined and

restrained from filing, prosecuting or taking any ac-

tion in any court, other than the court below, based on

any of its claim growing out of the drilling of the gas

well. Baker & Taylor Drilling Co.'s Objection and Ex-

ception to that portion of the Order, insofar as the es-

|;oppel question is concerned, is its Objection and Ex-

ception No. XXXI reflected at pages 224 and 225 of

the Record. Reference is here made to the Record for

|;he full text of such Objection.

I

The Special Master predicated his conclusion of es-

toppel primarily on testimony of J. D. Amend. If any

estoppel arose, and it is earnestly urged that none did

arise, it would have had to arise as a result of tes-

(imony of J. D. Amend and Roy Bulls. The substance

pf J. D. Amend's testimony, when viewed in its most

I'avorable light of the Special Master's Findings, is that
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at approximately December 19, 1962, he told Roy Bulls

that he, Amend, didn't want to further carry an in-

terest in the Wilbanks Well, that if Tri-State didn't

come up with the money, or whoever was supposed to

furnish the check, that he wanted to know it, that he

had some other people he thought would buy the in-

terest [TR. 17, 18—March 24 hearing] ; that prior

to December 20 he had never been informed by Baker

& Taylor Drilling Co., or anyone else, that the drilling

costs for the Nusbaum Well had all been paid; that

he didn't know whether all the drilling costs were ever

paid [TR. 13—March 24 hearing] ; that Amend told

Bulls that they were supposed to pay $60,000.00 and

that he would notify Amend whether he got the checks

or not, that he later had a conversation with Bulls by

telephone in which Bulls told him that "he had received

the third check in the amount of $20,000.00, or a total

of $60,000.00" [TR. 17, 18—March 24 hearing] ; that

the reason why he told Bulls that if the $60,000.00

was not paid he wanted to know about it was that he

didn't want to carry "that interest myself unless it was

paid off by those people, that he wanted to sell the in-

terest elsewhere," and that Bulls told him he would let

him know when he received checks [TR. 19, 20—March

24 hearing] ; that after he received the call that the

money had been received, he had no further conversa-

tion with Bulls about it [TR. 28—March 24 hearing].

In the conversation which Amend had with Bulls there

wasn't any conversation as to application of payments

[TR. 55, 56—March 24 hearing]. At the time Amend

handed Bulls the check he didn't know of any other

indebtedness which Tri-State Petroleum owed Baker

& Taylor [TR. 72—March 24 hearing]. Bulls never ad-|

vised Amend that the three checks had been applied to

some pre-existing indebtedness [TR. 72—March 24

hearing].
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At page 92 ct scq. of the Transcript of July 1 hear-

ing, J. D. Amend testified to the conversation with

Bulls substantially as above.

J. D. Amend testified by his deposition on March

19, 1964, which deposition was introduced and received

in evidence in toto, merely that he had delivered the

one check and then asked Roy Bulls to let him know if

this money came in because he wanted to sell the in-

terest to someone else [Amend Depo. 64] and testi-

fied that he asked him "to let me know if he received

$60,000.00 for that well" and that later Bulls called

him that he had received $60,000.00 when he got the

last check [Amend Depo. 64]. He then asked to cor-

rect his deposition, testifying "I said for that well.

The well itself was never discussed. It was just pre-

sumption on my part that the $60,000.00 was for this

-well" [Amend Depo. 65].

I In the interest of brevity and length of brief, the

testimony of J. D. Amend with respect to his conver-

sations with Roy Bulls is set out and quoted in Ap-

pendix Exhibit 10.

While there is some divergence between the testi-

mony of Amend and Bulls, it is recognized that on those

items of testimony at which there is divergence this

Court must view the overall testimony in its light most

favorable to the Findings of Fact in the coiu't below.

The testimony of Roy Bulls, as regards the conversa-

ition and what happened between him and J. D. Amend,

is likewise set out in the Appendix as Appendix Ex-

hibit 11.

While, as hereinafter discussed, the Findings of Fact

by the Special Master, upon which he purported to pred-

icate his Conclusions and Order of estoppel, are clearly

wrong as is demonstrated by the testimony of J. D.

A.mend and Roy Bulls supplied as Appendix Exhibits
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9 and 10 respectively, even under the Special Master's

Findings of Fact, if permitted to stand, as a matter

of law no estoppel arose as against Baker & Taylor

Drilling Co. with respect to or on account of the manner

in which it made any application of payments.

The Supreme Court of Texas (1952) in Gulbcnkian

V. Penn, 151 Tex. 412, 252 S.W. 2d 929, holds:

" 'In order to constitute an equitable estoppel or es-

toppel in pais there must exist a false representa-

tion or concealment of material facts ; it must have

been made with knowledge, actual or constructive,

of the fact; the party to whom it was made must

have been without knowledge or the means of

knowledge of the real facts; it must have been

made with the intention that it should be acted on;

and the party to whom it was made must have re-

lied on or acted on it to his prejudice.'
"

22 Tex. Jur., Sec. 8, pages 668, 669; and 31 C.J.S., Sec. :

67, page 402, each state the rule almost verbatim as

above quoted.

While it is deemed that as to the situation here in-

1

volved with respect to claimed estoppel is to be measured I

by the Texas law, the California rule as to elements

of estoppel is substantially as the Texas rule. See Cali-

fornia Cigarette Con. Inc. v. City of Los Angeles

(S. Ct. Cal), 350 P. 2d 715; and Hampton v. Para-

mount Pictures (S. Ct. of Cal.), 279 F. 2d 100.

In Rice V. Brozvn, 296 S.W. 495 (Com.App. 1927),

the court at page 496 states

:

"The principles governing the application of pay-

ments are well known and easy of statement. First,

the debtor has the right to make application of hi>^

payments, but in the event he fails to make such

application, the creditor then may do so. In the

event neither party makes application of the pay-

ments the court will apply them."
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In First National Bank v. International Sheep Co.,

29 S.W. 2d 513 (CCA. writ refused 1928) it was held

that the rule above quoted is well settled. See also Pabii

V. Johnson, 255 S.W. 1007 (CCA), to the same effect.

In Carey v. Ellis, 46 S.W. 2d 1012 (CCA 1932),

the rule as to right to make application of payment is

stated as above quoted, with the court further holding

and stating

:

"It is only when neither party has exercised the

right of appropriation that the court may assume

to make appropriation for the parties."

It is further to be noted in this case that the trial

court found that it was the intention of appellees to

apply the partial payment to the settlement of the note,

but that inasmuch as the appellants were ignorant of

this intention the same could, therefore, not affect them.

In Shonaker v. Loan & Investment Co., 8 S.W. 2d

'566 (CCA writ refused 1928), debtor owed a note

and an item not so evidenced. The debtor testified he

: thought a $30.00 payment was to be applied on the note,

:but did not contend that he specifically directed that

the installment be appHed on the note. On this point

,the court said:

"That being true the contractor being entitled to

payment for extras and also payment on the note

under the same contract was authorized in the ab-

sence of specific direction as to appHcation of pay-

ment to apply it in payment of either of the in-

debtednesses held by him."

In the City National Bank v. Eastland County, 12

S.W. 2d 662 (CCA 1928), it is said:

"Since the parties applied the payments no applica-

tion by the court is necessary, as the court makes

application of payment only zvhen parties have failed

to do so."
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The first sentence of Sec. 35 of 44 Tex. Jur. 2d 689

correctly states the rule

:

"Neither the creditor nor the court can apply pay-

ments by one debtor to the payment of another,

without the debtor's consent."

Texas Jurisprudence, in support of that rule, cites

the case of Rodgers-Wade Furniture Co. v. Wyiin, 156

S.W. 340 (CCA). The case states the rule:

"A creditor may elect to apply the payment to any

debt of the debtor or the law may apply it for

him, but the creditor in the absence of an agree-

ment, express or implied, cannot apply the money

to the satisfaction of a debt of a third person;

nor, of course, would the law ever so apply it."

In Goiirley v. Ivcrson Tool Co. et al., 186 S.W. 2d

726 (CCA, writ refused 1945) it was held that a third

party, not the debtor or the creditor, had no right to

direct application to be made of payments.

Section 49, page 706, 44 Tex. Jur. 2d, states the rule:

"Third persons cannot ordinarily control the ap-

plication of payment by either the debtor or the

creditor and neither the debtor or the creditor is

required to apply them so as to benefit any third

person."

In support of the rule stated, Texas Jurisprudence

cites Scott V. Cox, 70 S.W. 802 (Tex. Civ. App.);

Peck V. Powell, 259 S.W. 640 (Tex. Civ. App.); and

Nelson Manufacturing Co. v. Wallace, 66 S.W. 2d 505

(Tex. Civ. App.). All of such cases support the quoted

text.

In Peck V. Powell, 259 S.W. 640 (CCA), the court

states rules as follows

:

"The rule is further stated that third persons can-

not control the application of a payment by eitlw
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the debtor or the creditor^ and that neither the

debtor nor the creditors need apply the payment in

such manner as to benefit any third persons."

While it is recognized that Peck v. Powell was re-

versed on other grounds, we, as do the authors of Texas

Jurisprudence, think it states the correct rule, and the

rules stated were not reversed.

Wischkaempcr v. Massey, 70 S.W. 2d 771 (Tex.

Civ. App. 1934), states the rule material to this pro-

ceeding:

"The ride is that where a debtor is alone liable on

one debt and jointly liable upon another, a pay-

ment by him or for him should be applied to his

individual debt."

In Fort Worth & D. C. Ry. Co. v. Read Bros. &
Montgomery, 154 S.W. 1021 (Tex. Civ. App.) the

court held:

"Certainly a creditor had not the privilege of ap-

plying a payment made by his debtor to a debt

which did not exist at the time the payment was

made, but which was later incurred, in the ab-

sence of some special agreement to that effect."

It is earnestly urged that under the testimony and

|even under the Special Master's Findings of Fact, if

the Findings are permitted to stand, when same are

measured by the legal test for estoppel, same as a mat-

ter of law simply do not constitute a basis for estoppel.

It is earnestly urged that under no conceivable theory

jcould an estoppel arise against the application by Baker

& Taylor of Check No. 127 because it was received by

Baker & Taylor Drilling Co. from Tri-State Petroleum,

Inc. on December 13, 1962 [R. Ill—TR. March 24

hearing] and deposited by Baker & Taylor Drilling Co.

on December 13, 1962 [Baker & Taylor Ex. E; TR.
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113—March 24 hearing]. The Special Master found

that that check was received and deposited by Baker &
Taylor Drilling Co. on December 13, 1962 [R. 183].

The check was paid by the drawee bank on December

18, 1962 [TR. 112—March 24 hearing]. The incidents

upon which the Special Master, and ultimately the Dis-

trict Court through approval of the Special Master's Re-

port, predicated the finding and conclusion of estoppel

occurred, without doubt or possible contradiction, after

the receipt, deposit and application of Check No. 127.

The receipt which J. D. Amend received for Check No.

142 is dated December 19, 1962. That receipt fixes

as the date of the conversation between Amend and

Bulls, upon which the Special Master predicated his con-

clusion and order of estoppel a date after Check No.

127 had been received, applied, deposited and paid by

the drawee bank. That receipt is attached as Ap-

pendix Exhibit 12.

While the Special Master in Finding of Fact XII

finds that the check dated December 19, 1962 "was re-

ceived and deposited on December 13, 1962, or four (4)

days prior to its authorized date"; [R. 183] and con-

cludes in Conclusion of Law XIV that Baker & Taylor

Drilling Co. had no authority to cash that check prior to

December 17, 1962, [R. 194] ; there is absolutely no

evidence of any limitation or restriction on Baker &

Taylor as regards deposit of such check. It is established

by evidence not contradicted that such check was not

paid by the drawee bank until December 18, 1962

[TR. 18—March 24-25 hearing; testimony of Don

Bowie TR. Ill, 112—March 24-25 hearing; and check,

Trustee's Ex. 7]. The check was drawn on Greenfield
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State Bank of Bakersfield, California. It was deposited

in The First National Bank of Amarillo, Texas [De-

posit Slip Baker & Taylor Ex. E, entered p. 13 TR.

March 24 hearing] . Banking channels are merely a ve-

hicle of transit for presentation of the check to the payee

bank. The fact that the check was deposited in The

First National Bank of Amarillo, Texas, for ultimate

presentation to Greenfield State Bank, Bakersfield,

California, for payment in no degree or regard limits

or diminishes the fact that the amount of the check

was applied to the indebtedness of Tri-State on account

of its contract for the drilling of the Nusbaum Well

before J. D. Amend's conversation with Roy Bulls, which

( was the beginning of the sequence of events upon which

the Special Master and the court predicated their con-

clusion and holding of estoppel. There was no limi-

tation in any regard placed upon Baker & Taylor Drill-

ing Co. either at law or in fact as to the time it might

transmit the check through banking channels for pres-

entation to the drawee bank for payment.

Section 186 of the Negotiable Instruments Act, Ar-

jticle 5947, Sec. 186, Texas Revised Civil Statutes, pro-

vides that the check must be presented within a rea-

sonable time after its issuance or the drawer will be

(discharged from liability thereon to the extent of the
ii

|loss caused by the delay.

It is the law in Texas that where a check is received

jas a condition payment, payment becomes absolute and

{relates to the date of delivery of the check when the

Irecipient of the check actually cashes the check. Two
;Supreme Court cases which are authority on this point

are

:
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Texas Mutual Life Ins. Ass'n. v. Tolhert, 136 S.W.

2d 584, 134 Tex. 419 (1940); and Muldrow v. Texas

Frozen Foods, 299 S.W. 2d 275, 157 Te.x. 39 (1957).

The principles of the two Texas Supreme Court cases

are encompassed by and set out in 70 C.J.S. 235, Sec.

24, and in 40 Am. Jur. 775, Sec. 86.

V.

Conclusion.

Baker & Taylor Drilling Co. submits that the Special

Master and the District Court were without jurisdiction

of subject matter involved and were without jurisdiction

of Baker & Taylor Drilling Co. as to any matter. Fur-

ther that they were particularly without jurisdiction to

determine rights between Baker & Taylor Drilling Co.

and J. D. Amend and particularly without jurisdiction to

enjoin actions by Baker & Taylor Drilling Co. against
|

J. D. Amend as they sought to do.

Without admitting or recognizing any jurisdiction of

the Special Master or Court to act but denying jurisdic-

tion as above urged, Baker & Taylor Drilling Co. sub-

mits that if they did have jurisdiction, nevertheless under

the uncontradicted evidence and even under the Special

Master's findings of fact, as a matter of law Baker &

Taylor Drilling Co. was not estopped from applying the

two $20,000.00 checks as it did.

Baker & Taylor Drilling Co. prays that the judg-

ment of the District Court denying the objection of

Baker & Taylor Drilling Co. to the findings report rec-

ommendation and order of the Special Master, over-

ruling same, adopting the findings of fact and conclu-
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sions of law of the Special Master and adopting the rec-

ommended order of the Special Master be reversed and

that this Honorable Court hold, decree and order that

the Special Master and the District Court and each of

them were without jurisdiction of the gas well on Section

2, Blocls: 1, H&GN Survey in Hansford County, Texas,

and the lease under which drilled, alternatively were

without jurisdiction of the 20% interest thereof which

unquestionably was owned by J. D. Amend; and were

without jurisdiction of Baker & Taylor Drilling Co. to

adjudicate with respect to its rights as to said prop-

erty, were without jurisdiction to determine rights be-

tween Baker & Taylor Drilling Co. and J. D. Amend

and were without jurisdiction to enjoin action by Baker

& Taylor Drilling Co. against J. D. Amend, and that

this Honorable Court order and decree that all adjudica-

tion by the Special Master and the Court below and Judge

thereof, as to rights between Baker & Taylor Drill-

ing Co. and J. D. Amend and injunctive restraint as

to rights and actions between Baker & Taylor Drilling

jCo. and J. D. Amend and property of J. D. Amend,

Ms ineffective. Alternatively, in the event this Honor-

lable Court finds or holds that the Special Master and

i
District Court, or either of them, has jurisdiction of

Sthe subject matter and persons to adjudicate with re-

spect to the subject matter and persons with respect

ito which they sought to adjudicate, it hold, decree and

order that Baker & Taylor Drilling Co. was not estopped

,to apply the $20,000.00 check of Tri-State Petroleum,

{Inc. to the debt of Tri-State Petroleum, Inc., as it did.

That this Honorable Court render judgment accordingly

as above prayed for, alternatively that this Court remand
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to the District Court with instructions accordingly, Bak-

er & Taylor Drilling Co. prays for all other relief to

which it is entitled.

Respectfully submitted,

David M. Garland,

Gregg, Robertson & Garland,

Post Office Box 2207,

Newport Beach, Calif. 92663,

H. A. Berry,

Underwood, Wilson, Sutton,

Heare & Berry,

Post Office Box 550,

Amarillo, Texas 79105,

Attorneys for Appellant, Baker &
Taylor Drilling Co.
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United States Court of Appeals for the Ninth Circuit,

and that, in our opinion, the foregoing Brief is in full
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David M. Garland.
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APPENDICES.

APPENDIX EXHIBIT 1.

Record Reference to Manner and Place at Which
the Questions Involved Are Raised.

Question No. ( 1 ) is raised by and under

:

(a) The Special Master's Conclusion of Law I, his

Conclusion of Law III (R 190), his Conclusion of Law
X (R 192), his Conclusion of Law XIII (R 193), his

Finding of Fact XXV (R 188, 189), his Finding of

Fact XXVI (R 189), his Finding of Fact XXVII
(R 189), his Finding of Fact XXVIII (R 189, 190),

the Special Master's Order of October 26, 1964 (R 327-

329) and particularly the sixth paragraph thereof, read-

ing as follows

:

"IT IS FURTHER ORDERED that Baker &
Taylor Drilling Company, its assignee, or any one

acting for or in its behalf, are estopped, and are

hereby enjoined and restrained from hereafter fil-

ing, prosecuting, or taking any action in any court

of any jurisdiction, other than before this Court,

against J. D. Amend or Tri-State Petroleum, Inc.,

or the Trustee in Bankruptcy of Tri-State Petro-

leum, Inc., debtor, based upon its claim growing

out of the drilling of the gas well mentioned and

described in these proceedings."

I

(b) Baker & Taylor Drilling Co.'s Objection and

Exception III to proposed Findings of Fact (R 158,

159); Baker & Taylor Drilling Co.'s Objection XIV
;o proposed Findings of Fact (R 162) ; Baker & Tay-

lor Drilling Co.'s Objection No. XV to proposed Find-

ngs of Fact (R 162) ; Baker & Taylor Drilling Co.'s

Objection No. XVI to proposed Findings of Fact (R

163) ; Baker & Taylor Drilling Co.'s Objection No.

iXVIII(2) to proposed Conclusions of Law (R 163);
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Baker & Taylor Drilling Co.'s Objection No. XVIII (4)

and (6) to the proposed Conclusions of Law (R 164);

Baker & Taylor Drilling Co.'s Objection No. XVIII(9)

and (10) to the Special Master's proposed Conclusions

of Law (R165, 166).

(c) Baker & Taylor Drilling Co.'s Objection I to the

Conclusions, Findings of Fact and Order of the Special

Master (R 203); Baker & Taylor Drilling Co.'s Ob-

jection VIII and Baker & Taylor Drilling Co.'s Objec-

tion No. XX to the Special Master's Finding No. XXV
(R 212) ; Baker & Taylor Drilling Co.'s Objection No.

XXI to the Special Master's Finding of Fact No. XXVI
(R 213) ; Baker & Taylor Drilling Co.'s Objections Nos.

XXIIa, XXIII, XXIV and XXV to the Special Mas-

ter's Findings of Fact (R 214, 213); Baker & Taylor

Drilling Co.'s Objections Nos. XXVII(l), (2), (3).

(4), (5) (a), (6), (7), (9) and (10) to the Special

Master's Conclusions of Law (R 217, 218) ; Baker &
Taylor Drilling Co.'s Objection XXVII(5) to the Spe-

cial Master's Conclusions of Law (R 219); Baker &

Taylor Drilling Co.'s Objection No. XXVII(6) to the

Special Master's Conclusions of Law (R 220) ; Baker

& Taylor Drilling Co.'s Objection No. XXVII (7) to

the Special Master's Conclusions of Law (R 220)

;

Baker & Taylor Drilling Co.'s Objection No. XXVII-

(10) to the Special Master's Conclusions of Law (R

221, 222) ; Baker & Taylor Drilling Co.'s Objection No.

XVIII(a), (b), (c), (d) and (e) to the Order of the

Special Master (R 223) ; Baker & Taylor Drilling Co.'s

Objections XXX, XXXI, XXXII and XXXIII to the

Special Master's Order (R 224, 226)

(d) The order of the District Court denying and

overruling the Objections and Exceptions of Baker &

Taylor Drilling Co. to the Findings, Report, Recom-,

mendations of the Special Master and adopting the Find-
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ings of Fact and Conclusions of Law and Order of the

Special Master as the order of the trial court. (R 233,

234)

Each and all of the objections and exceptions urge

lack of jurisdiction of the Special Master to determine

rights and liabilities as between J. D. Amend and Baker

& Taylor Drilling Co.

!
Question No. (2) is raised by and under the same

matters as Question No. ( 1
) is raised, and the Record

references with respect to Question No. (2) are the

same as set out above under Question No. ( 1 )

.

Question No. (3) is raised by and under the same

matters as Question No. (1) is raised, and the Record

References with respect to Question No. (3) are the

same as set out above under Question No. ( 1 )

.

I

Question No. (4) is raised by and under the same

matters as Question No. (1) and the Record references

.with respect to Question No. (4) are the same as set out

above under Question No. (1).

Question No. (5) is raised by and under:

(a) Baker & Taylor Drilling Co.'s plea of lack of ju-

risdiction (R 141 et seq.)

(b) Baker & Taylor Drilling Co.'s Objection No.

XVI to the Special Master's proposed Findings of Fact

(R 163) ; Baker & Taylor Drilling Co.'s Objection No.

iXVIII (1), (3), (4), (6) and (8) to the Special Mas-

ijter's proposed Conclusions of Law No. II (R 163-164)

;

;Baker & Taylor Drilling Co.'s Objections Nos. A and

B to the Special Master's proposed Order (R166).

(c) The vSpecial Master's Conclusion that the objec-

tion to the summary jurisdiction should be overruled

,(R 174) ; the Special Master's Finding of Fact II (R

176); the Special Master's Conclusion of Law I (R

190).



(d) The Special Master's Order of October 26,

1964 (R 327-329).

(e) Baker & Taylor Drilling Co.'s Objection No. I

to the Conclusions, Findings of Fact and Order of the

Special Master (R 203) ; Baker & Taylor Drilling Co.'s

Objection No. XX to the Special Master's Findings of

Fact (R 212) ; Baker & Taylor Drilling Co.'s Objection

No. XXI to the Special Master's Findings of Fact (R

213); Baker & Taylor Drilling Co.'s Objection No.

XXIV to the Special Master's proposed Findings of Fact

(R 214) ; Baker & Taylor Drilling Co.'s Objection No.

XXV, to the Special Master's proposed Findings of

Fact (R 215) ; Baker & Taylor Drilling Co.'s Objection

No. XXVII(l), (3), (4), (5)(a), (6), (7), (9) and

( 10) to the Special Master's Conclusions of Law (R 217-

222) ; Baker & Taylor Drilling Co.'s Objection No.

XXVIII (a) and (b) to the Order of the Special Mas-

ter (R 223); Baker & Taylor Drilling Co.'s Objection'

No. XXX to the Order of the Special Master (R 224)

;

Baker & Taylor DriUing Co.'s Objection No. XXIX to

the Special Master's Order (R 224) ; Baker & Taylor

Drilling Co.'s Objection No. XXXI to the Order of the

Special Master (R 225) ; Baker & Taylor Drilling Co.'s'

Objection No. XXXII to the Special Master's Order

(R226).

(f) The order of the District Court denying and

overruling the Objections and Exceptions of Baker &

Taylor Drilling Co. to the Findings, Report, Recom

mendations of the Special Master and adopting the

Findings of Fact and Conclusions of Law and adopting

the Order of the Special Master as the order of the trial

court. (R 233, 234)
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Question No. (6) is raised under and by:

(a) Baker & Taylor Drilling Co.'s plea of lack of

jurisdiction (R 114) ; Baker & Taylor Drilling Co.'s Ob-

jection No. XVI to the Special Master's proposed Find-

ings of Fact (R 163); Baker & Taylor Drilling Co.'s

Objection No. XVIII(l) to the Special Master's pro-

posed Findings of Fact (R 163) ; Baker & Taylor Drill-

ing Co.'s Objections XXIII(3), (4) and (6) to the

Special Master's proposed Conclusions of Law (R

164) ; Baker & Taylor Drilling Co.'s Objections to the

;

proposed Order of the Special Master (R 166) ;

(b) The Special Master's Conclusion that the objec-

tion to the summary judgment of the Bankruptcy Court

should be overruled (R 174) ; the Order of October 26,

1964, by the Special Master (R 327-329)

I

(c) Baker & Taylor Drilling Co.'s Objection No. I to

the Special Master's Report, Findings of Fact and

Order (R 203) ; Baker & Taylor Drilling Co.'s Objec-

tion No. XX to the Special Master's Findings of Fact

|(R 212) ; Baker & Taylor Drilling Co.'s Objection No.

|XXI to the Special Master's Findings of Fact (R 213)

;

Baker & Taylor Drilling Co.'s Objection No. XXIV to

the Special Master's Findings of Fact (R 214); Baker

j& Taylor DrilHng Co.'s Objection No. XXVII (1), (2),

i(3), (4), (5) (a), to the Conclusions of Law of the

iSpecial Master (R 217-219); Baker & Taylor Drilling

Co.'s Objections Nos. XXVII(6) and (7) to the Con-

|Clusions of Law of the Special Master (R 220) ; Baker

j& Taylor Drilling Co.'s Objection XXVII(IO) to the

IConclusions of Law of the Special Master (R 221,222)
;

Baker & Taylor Drilling Co.'s Objection No. XXVIII-



(a) and (b) to the Special Master's Order (R 223);

Baker & Taylor Drilling Co.'s Objection No. XXIX-
(b) and (c) to the Special Master's Order (R 224);

Baker & Taylor Drilling Co.'s Objection No. XXX to

the Special Master's Order (R 224, 225) ; Baker & Tay-

lor Drilling Co.'s Objection No. XXXI (a) to the Spe-

cial Master's Order (R 225); Baker & Taylor Drilling

Co.'s Objection No. XXXII to the Special Master's

Order (R 226).

(d) The order of the District Court denying and

overruling the Objections and Exceptions of Baker &

Taylor Drilling Co. to the Findings, Report and Rec-

ommendations of the Special Master and adopting the

Findings of Fact, Conclusions of Law and Order of the

Special Master as the order of the trial court.

Question No. (7) is raised under and by the same

matters as are set out under Questions Nos. (5) and

(6), and the Record references with respect to Question

No. (7) are the same as with respect to Questions Nos.

(5) and (6).

Question No. (8) is raised under and by:

(a) Baker & Taylor Drilling Co.'s Objection Nos. I,

II, III, IV, V, VI, VII, VIII to the Special Master's

proposed Findings of Fact (R 157-161); Baker & Tay-

lor Drilling Co.'s Objection XVIII (9) to the Special

Master's proposed Conclusions of Law (R 163, 165-

166).

(b) The Special Master's Findings of Fact Nos. V.

VI, VIII, XII, XIII, XVI and XVIJ (R 178, 179, 181,

183, 184, 185).
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(c) The Special Master's Order of October 26, 1964

(R 327-329).

(d) Baker & Taylor Drilling Co.'s Objection Nos. VI,

VII, VIII, XI, XII, XIII, XXII to the Special Mas-

ter's Findings of Fact (R 204) ; Baker & Taylor Drill-

[ ing Co.'s Objections Nos. XXVII(5)(b), (5)(d), 10

i and 11 to the Special Master's Conclusions of Law (R

I

217, 219, 221, 222) ; Baker & Taylor DrilHng Co.'s Ob-

I jections Nos. XXVIII(c) and (d) to the Special Mas-

I ter's Order (R 223, 224) ; Baker & Taylor Drilling Co.'s

' Objection XXXI to the Special Master's Order (R 225,

; 226).

I (e) The order of the District Court denying and

overruling the Objections and Exceptions of Baker &
Taylor Drilling Co. to the Findings, Report and Recom-

;
mendations of the Special Master and adopting the Find-

i
ings of Fact, Conclusions of Law and Order of the

;
Special Master as the order of the trial court. (R 233,

234).
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BAKER S- TAYLOR DRILLING COMPANY
REFERENCE INDEX ACCOUNT #10? FOR

J. D. AMEND - 030 t TRI-STATE PETROLEUM - 912

REFERENCE INDEX

>

WELL NAME

#056 0. D. C. B62098

#05't Nusbaum

#00? Wilbanks 862292

REFERENCE

JE 3119

JE 2609
JE 2609
JE 3504

B 62I9'«

B 62200

B 62211

B 62263

B 63299
CM 63021*

JE 5507
JE 7503
JE 6610
JE 8913
JE 8915

JE 9220
CM 62276
JE 89l<«

JE 8915

ACCT. NO. 107

GENERAL LEDG.

ACCT. MONTH

June 1962

June 1962

June 1952

July 1962

Oct. 1962

Oct. 1962

(Sept. 1962

(Sept. 1962

(Oct. 1962

(Disc.

(Oct. 1962

(Oct. 1962
(Nov. 1962

(

Jan. 1963
May 1963
Sept. 1962

Nov. 1962

Oct. 1962

Dec. 1962

Dec. 1962

Dec. 1962
Dec. 1962

Oec. 1962

Dec. 1962

CUSTOMER
NUMBER

030
030
030
030

912

912

912
912
912

912

912
912
912

912

912
912
912

912

912
912
912

'

030
030
912
912

INVOICE
OR DEPOSIT

DATE

7-10-62
6-5-62
6-25-62
7-10-62

10-25-62
11-6-62

11-7-62

12-18-62

1-22-63
5-7-63
9-21-62
11-2-62

10-26-62

12-13-62
12-27-62

1-10-63
12-26-62

12-20-62
12-20-62

DEBIT
OR CREDIT

AMOUNT

57.220.95
(11,000.00)

( 9.000.00)

(37.220.95)

67.9't0.63

5'«.66

11*6.37 )

13.36 )

279.50 )

( 6.38 ))

432.85

275.00 )

15.00 )

186.30 )

476.30.)

3.390.96
( 2,258.77)
(30,000.00)

( 5.000.00)

( 5.000.00)
(20,000.00)

(10.036.63)

57.200.00
( 1,365.00)
(20,000.00)

( 9,963.37)

AMOUNT OF
BALANCE

-00-

-00-

25.871.63

J. E.

PAGE NO,

031

026

026

035

055
075
066

089
089

092

089
089

GENERAL
Ledg. (Mo.)

PAGE H

June 1

June I

Jurie 1

July 1

Oct. 2

Oct. 2

Sept. 2

Sept. 2

Oct. 2

Oct. 2

Oct. 2

Nov. 3

Jan. 1

May 3 (63-64)

Sept. 2

Nov. 3

Oct. 2

Dec. 3

Dec. 3

Dec. 1

Oec. I

Dec. 3

Dec. 3

COMPOSITE
G. LEDGER
PAGE #

20

8

2k

24

25

25
24

24
24

23

17

23
It

14

12

16

16

14

19

16

16





APPENDIX EXHIBIT 9.

Quotation From In Re Diversey Bldg. Corp.,

86 F.2d 456.

"The question here presented is whether the District

I

Court had the power to release Becklenberg from his

I
guaranty of the old bond issue in consideration of his

: guaranty of the new bond issue, pursuant to the re-

organization plan which had been approved by the

court after its acceptance by two-thirds in amount of

the allowed and affected claims of each class of credi-

tors, but which had not been accepted by appellants, who

were bondholders of the original issue.

This question must be answered in the negative. Sec-

tion 265 of the Judicial Code (28 U.S.C.A. § 379)

provided that the writ of injunction shall not be granted

by any federal court to stay proceedings in any state

court, except where authorized by a law relating to pro-

ceedings in bankruptcy. Our attention has not been di-

rected to any section of the Bankruptcy Act which would

authorize the issuance of this injunction. It is quite

true that the bankruptcy court has complete jurisdic-

tion of the person and property of the debtor, and

may protect that jurisdiction to the fullest extent by in-

junctive process, but further than this, it can not go.

f I,
Appellee urges that authority for the injunction is to be

t
found in section 2 (15) of the Bankruptcy Act (11

•! U.S.C.A. § 11 (15), and section 262 of the Judicial

Code (28 U.S.C.A. § 7)77^. Those sections, however,

j;

merely invest the court with power to protect its juris-

' diction and to enforce its orders which do not exceed

the limits of its jurisdiction.

The trouble here is that the court exceeded its juris-

diction with respect to the subject matter before it. Ap-

pellants were in no way interfering or threatening to in-

terfere with the court's jurisdiction of the debtor or its
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estate, or its lawful reorganization. Their actions and

threatened actions were merely in derogation of that

part of the plan which proposed to release Becklen-

berg's guaranty of the original bonds. Their position was

sound and the court was without jurisdiction to re-

strain them in this respect. It is quite true that a con-

tinuation of appellants' activities might have frustrated

the approved plan, but if so, it was because it was too

extensive in its scope. It not only purported to reor-

ganize the debtor's estate by reducing the amount of

its debt and interest and extending the time of pay-

ment, but it also essayed to reduce the indebtedness of

Becklenberg and extend his time for payment. His estate

is not subject to reorganization under section 77B,

and he can not modify his obligations by the reorgani-

zation of other insolvents. The only relief which he may '

seek under the Bankruptcy Act, with respect to his i

debts, is to be found under section 74 as amended on

June 7, 1934 (11 U.S.C.A. § 202), and the provi-

sions of the act as it existed before that amendment;

and he is not entitled to relief under those provisions

until he tenders his estate to the bankruptcy court

for administration, and establishes the fact that he is

insolvent, or is unable to meet his debts as they ma-

ture. None of these facts appear, hence the court was

without jurisdiction to make the order complained of in-

sofar as it affected the original guaranty of Becklen-

berg. This question was decided adversely to ap-

pellee's present contention by the Second Circuit Court

of Appeals in Re Nine North Church Street, Inc., 82

F.(2d) 186. We are in accord with the conclusions

therein expressed. They are supported by section 16 of

the Bankruptcy Act (11 U.S.C.A. § 34) which provides

that the liability of a person who is a co-debtor with,

or guarantor, or in any manner a surety for, a bank-

rupt, shall not be altered by the discharge of such bank-

rupt. -
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In support of the order, appellee relies upon Con-

tinental Illinois Nat. Bank & Trust Co. v. Chicago Rock

Island & P. Railway Co., 294 U.S. 648, 55 S.Ct. 595,

79 L.Ed. 1110. It was there held that the court was war-

ranted in restraining creditors, pending the preparation

and submission of a plan of reorganization, from sell-

ing collateral deposited by the debtor with the creditors

as security for the debtor's obligations, in which it was

provided that the creditors might sell the securities upon

default in payment by the debtor. We think the case is

not in point. The record there disclosed that the fair

value of the securities respectively held exceeded the sev-

eral amounts of the debts, hence there was a valuable

equity in the securities which belonged to the debtor

and consituted a part of its assets. The restraining order

merely served to protect the debtor's assets until a plan

could be presented. Here, no such question arises, for

the injunction involved related to acts which in no man-

ner interfered with the debtor's assets."





APPENDIX EXHIBIT 10.

Testimony of J. D. Amend as to Conversation

With Roy Bulls.

At the hearing o£ March 24 and 25, 1964 on the

Show Cause Order, J. D. Amend testified as follows:

"O. During the month of December, did you receive

a check from Tri-State Petroleum? A. Yes, I did.

Q. On or about what day, do you know? A. It

was about the middle of December.

Q. And was that check made payable to you or

to someone else? A. It was made payable to Baker

& Taylor Drilling Company.

Q. And what did you do with that check? A. I

took it to Baker & Taylor and turned it over to Baker

& Taylor.

Q. Who in Baker & Taylor's office did you turn it

over to? A. I turned that check over to Roy Bulls.

Q. And who is Roy Bulls? A. He is connected with

the company, I believe probably as a vice-president. But

he is one of the officials of the company.

Q. Do you know whether or not this is the check

jyou turned over to him (indicating) ? I am referring

ijto check No. 00142 drawn on the Greenfield State Bank

by Tri-State Petroleum, Inc., and signed by Mr. Bun-

tin and Mr. Schlittler, and payable to Baker & Taylor

in the sum of $20,000.00. A. Now, there are three of

S these checks, and the dates on these checks are close

I

together, and I did take one of these checks and turn

lit over to Baker & Taylor ; but as to which one I did,

I can't definitely say. I don't recognize which one it was.

Q. Was there a stub on the one you turned over?

A. I'm not sure about it."

j

"Q. Now, at the time you turned that check over to

Mr. Bulls, or Baker & Taylor, did you have any con-
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versation about the payment of the drilling costs by Tri-

State? A. Yes, I did.

Q. And was anyone else present other than you and

Mr. Bulls, at the time ? A. No, I believe not.

Q. And where was the conversation held? A. It

was in the office of Baker & Taylor Drilling Com-
pany.

O. And what was that conversation? Will you re-

late it ? A. We were both aware of some of these checks

that hadn't been paid, from Tri-State.

Q. You mean some had bounced? A. Yes; and I told

Roy, that is Roy Bulls, that I didn't want to carry a

further interest in this well, I couldn't afford to, and

that if Tri-State didn't come up with the money, or Mr,

Schlittler or whoever was supposed to furnish thei

checks, that I wanted to know about it, that I had

some other people I thought would buy my interest.

Q. Did you tell him how much they were sup-

posed to pay? A. Yes, I did. i

Q. What did you tell him? A. $60,000.00; and''

he told me that he would notify me as to whether he;

got the checks or not.

Q. Did you later have a conversation with him? A.

Yes, I did.

Q. And was it personally or by telephone? A. It

was by telephone. He called me and told me that he

had received the third check in the amount of $20,000.00,

or a total of $60,000.00." (TR March 24-25, 1964 hear-

ing, p. 15 to p. 18)

Q. BY MR. UTLEY: Mr. Amend, was there any!

particular reason why you told Mr. Bulls if this $60,-

000.00 was not paid you wanted to know about it? A.

Yes, there was. As I just stated, I wanted to do some-

thing else with this

—

MR. BERRY : If it please the court, I didn't under-

stand that to be a question as to what he told Mr. Bulls.
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MR. UTLEY: Well, I think he has answered the

question.

Q. Now, did you tell Mr. Bulls what the reason

was? A. Yes, I told him.

Q. What did you tell him ?

THE SPECIAL MASTER: Just state the conver-

sation between yourself and Mr. Bulls.

THE WITNESS : I told him this, that I didn't want

to carry that interest myself, and unless it was paid off

by these people that I wanted to sell the interest else-

where.

Q. BY MR. UTLEY : And then is when he told you

he would let you know if the checks — A. He agreed to

let me know if and when he received the checks." (TR
March 24-25, 1964 hearing, pp. 19 and 20)

"Q. BY THE SPECIAL MASTER: Subsequent

to December 20th of 1962, did you have any further

conversation with Mr. Bulls with reference to the pay-

ment or nonpayment of additional money? A. After I

received this call that the monies had been paid, I had

ao further conversation with him about it and had no —
Q. Wait a minute. After what ? A. After I received

i telephone call from Mr. Bulls telling me that the $60,-

X)0.00 had been paid.

j
THE SPECIAL MASTER: All right.

THE WITNESS: Now, the date of that is why I

;ay what I do. That might have been after December

lOth.

i

THE SPECIAL MASTER: Let me see the last

theck.

: THE WITNESS: It would be after the last check

jvas received.

MR. UTLEY : The perforation shows the last check

yas paid on the 4th of January, 1963.

j THE WITNESS: My answer then would be there

vas no further conversation following that check.



THE SPECIAL MASTER: All right." (TR March
24-25, 1964 hearing, pp. 28 and 29)

"Q. What did you deliver to Baker & Taylor for ap-

plication on that contract from any source? A. I deliv-

ered a check signed by Tri-State Petroleum Company in

the amount of $20,000.00.

Q. Mr. Amend, introduced this morning as Trus-

tee's Exhibit 5 was a check 00142, which I believe you

testified was the $20,000.00 check which you delivered

to Baker & Taylor Drilling Company. A. That seems

to be it.

THE SPECIAL MASTER: Is that the check —
what date?

THE WITNESS: December 15th.

THE SPECIAL MASTER: Yes, dated DecembcE

15th.

Q. BY MR. BERRY: Actually, Mr. Amend, at the

time that check was delivered to Baker & Taylor Drill-

ing Company, that is the check 00142, it had a stub or;

it, did it not? A. Well, this shows a stub on it, and Frr.

sure it did.

MR. BERRY: Mr. Utley, I believe that you intro-*'

duced that from the deposition this morning, did yet

not?

MR. UTLEY: Yes, to show that there was a stub

MR. BERRY : Fine, thank you.

Q. Now, Mr. Amend, that is the only payment th;

you delivered to Baker & Taylor in any regard for ap

plication on the contract price with respect to the drill

ing of the well on Section 2? A. That is the only checl

that I delivered to them, yes. I

Q. Did you receive a receipt for that check, Mr
Amend? A. I possibly did. I don't have the receipt, bu

I might possibly have received one.

Q. The other two $20,000.00 checks that you wer^

questioned about this morning, if they got to Baker ^

)
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Taylor Drilling Company you did not deliver them, did

you? A. No." (TR March 24-25, 1964 hearing, pp. SC-

SI)

"Q. Now, Mr. Amend, do you know or could you

determine the date at which you delivered to Baker &
Taylor the check No. 00142? A. Wasn't there an ex-

hibit that had that date on the

—

Q. There is a receipt, deposition Exhibit No. 12,

which— A. Well, that would be the approximate date

,of it.

Q. December 19, 1962? A. Yes.

MR. UTLEY : That delivery was what date?

MR. BERRY: December 19, 1962." (TR March 24-

2S, 1964 hearing, p. 53)

:
"Q. Mr. Amend, counsel for Baker & Taylor Drill-

ing Company asked you a moment ago if you told Mr.

, Bulls when you handed him this $20,000.00 check to

apply that on the Section 2 well, and you stated that

lyou did not. At the time you handed Mr. Bulls that

icheck, did you know of any other indebtedness which

Tri-State Petroleum owed Baker & Taylor Drilling

;Company? A. No.

I
MR. BERRY: We object to that as immaterial. Your

Honor.

j
THE SPECIAL MASTER: Overruled.

I Q. BY MR. UTLEY: Did Mr. Bulls at that time

Mvise you of any other indebtedness owed by Tri-State

^0 Baker & Taylor? A. No.

Q. Did Mr. Bulls at any time advise you that a

portion of the three $20,000.00 checks had been applied

pn some pre-existing indebtedness? A. No.

j
Q. When did you first learn that it had been ap-

blied on some preexisting indebtedness? A. Well, it was

50me months later, or some weeks later, probably along

in May or some time about that time.

Q. You mean the following year? A. Yes, 1963."

!!(TR March 24-25, 1964 hearing, pp. 72-73)



At the July 1 and 2, 1964, hearing, J. D. Amend testi-

fied as to his conversation with Bulls, as follows

:

"Q. Mr. Amend, was there an occasion when youij

took a $20,000.00 check made by Tri-State to the office (

of Baker & Taylor Drilling Company? A. Yes.

Q. To whom did you take that check? A. I believe I

gave that check to Roy Bulls.

Q. And at that time was Mr. Bulls in his office or(

your office? A. He was in his office. II

Q. Was there anyone else present at that time? A.

No, I think not.

Q. And was that in December of 1962? A. Yes.

Q. Did you have a conversation with Mr. Bulls ati

that time? A. Yes, I did.

Q. What did you say to Mr. Bulls and what did Mr.

Bulls say to you? A. I told Roy that I wanted to know

if he received the money to the extent of $60,000.00,

that Tri-State was supposed to pay that, or somebody

was, Mr. Schlittler, and that if they didn't I wanted to

know about it, that I had some other people that I

thought would take the interest; and he told me that he

would notify me if he received that amount, and he did.

Q. And what did he say in the subsequent conversa-

tion when he informed you of that? A. Well, we had

discussed receiving these checks on several occasions,

and he always told me when he received that check

—

"Q. BY MR. LANDENBERGER: Confirming your

answer first. Mr. Amend, to the occasion on which you

took the $20,000.00 Tri-State check to the Baker & Tay-

lor offices, was there any further conversation on that

occasion, either by you or by Mr. Bulls? A. I don't be-

lieve there was, not of any consequence anyway.

Q. Was there any subsequent conversation, in per-

son or by telephone, between you and Mr. Bulls pertain-

ing to any Tri-State checks in relation to the Section 2

contract? A. Yes, there was. There was

—
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Q. When was the next occasion? A. Oh, it was pos-

sibly another week or ten days later.

Q. And did you and Mr. Bulls have any conversa-

tion on that occasion? A. Yes, we did.

t Q. Was it in person or by telephone? A. As I recall,

it was by telephone.

Q. And did you receive that call or make that call?

,
A. I received the call.

! Q. Did the person on the other end of the call in-

. form you he was Mr. Bulls? A. Yes, he did.

i Q. Are you familiar with Mr. Bulls' telephone

voice. A. Yes.

Q. Had you talked with him on the telephone on

numerous occasions? A. Yes.

Q. And what did Mr. Bulls say to you and what

, did you say to Mr. Bulls on that occasion, in that con-

versation? A. He said he had received the last of the

checks, the full amount of the $60,000.00, or another

.$20,000.00 check. I don't recall just how it was put, but

anyway it added up to his having received the $60,-

000.00.

Q. Was there anything else said by Mr. Bulls on

I that occasion? A. No.

Q. Anything else said by you to him? A. Not that I

recall." (TR July 1-2, 1964, hearing, pp. 92-95)

"Q. Mr. Amend, you are familiar with the deposi-

tion Exhibit 12, are you not, the receipt for the $20,-

000.00 check 00142? A. Yes, I have seen that.

j
Q. That is the receipt that you received when you

(delivered the $20,000.00 check, is it not? A. I received

jthis receipt some time after that. I don't know whether

jit was at that particular time or whether I received it

in the mail. But I did receive a copy of this. I did re-

ceive it.

jl

MR. UTLEY: May I see that receipt, Mr. Berry?

! MR. BERRY : Yes.
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Q. That actually marks the time, does it not, that

you delivered the $20,000.00 check referred to there? A.

Well, now, I don't know, Hy, whether it does or not. It

would certainly be the approximate time. It would be

close to it." (TR July 1-2, 1964 hearing, pp. 99-100)

"Q. BY MR. BERRY: At the time your deposition

was taken, Mr. Amend, it was your best recollection that

this receipt represented the time at which you delivered

the check. Would that be your best recollection ? A. Well,

it would be the approximate time. It would be fairly

,

close to it, within a day or two of it.

Q. Well, would you make any better guess about thei

time on it than that? A. Well I would guess that thei

thing, if it was mailed to me, was probably prepared

right after I was there and mailed out, if I had to

guess." (TR July 1-2, 1964 hearing, pp. 101-102)

"Q. Now, the conversations with respect to the $20,-

000.00 checks, telephone conversations with respect tO(|

the $20,000.00 checks, how many were there? A. I imag-

ine one or two.

Q. Well, was it one or was it two? A. Well, now, I

just don't remember. That has been quite a long time

back, and Roy and I talked personally a lot and I

wouldn't remember for sure whether it was personally

we talked or how many times or whether it was by tele-:

phone every time.

Q. All right, you say you had a telephone conversan

tion with Roy Bulls at the time you delivered this checl

142.

MR. UTLEY : No, he didn't say that.

THE WITNESS: No, I didn't say I had that. I

said I delivered that check. I believe I delivered it tol

Roy. However, I might not have, but that is my recol-'

lection, that I did deliver it to Roy.

Q. BY MR. BERRY: It is just as possible you de-

livered it to Max ? A. It could be that I did.

1
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Q. Now, did you have a conversation with Roy at

the time you delivered this check 142? A. Well, of

course

—

THE SPECIAL MASTER: Is that the check that

was earmarked for Section 2 ?

MR. BERRY: Yes, sir.

THE WITNESS: Of course, I have testified from

the beginning that I didn't know definitely the number

on that check, or whether it had Section 2 on it, that I

thought it did and that that was probably the check,

and I did have a telephone conversation with Ray when

that check was delivered.

Q. BY MR. BERRY: A telephone conversation or

a personal conversation? A. I mean a personal conver-

sation.

O. The only check that identified Section 2, when it

was delivered you had a telephone conversation? A. At

about that time, I did, yes.

Q. And that was a personal conversation? A. Well,

I believe that it was.

Q. All right. Now, did you have one or more other

'Personal telephone conversations with Roy about —- at

least one or more others? A. At least one more, yes.

Q. One more, and would it be your present recol-

lection that it was one more? A. No, it wouldn't. I

wouldn't attempt to say because we had numerous con-

Iversations, telephone conversations, and whether we
imentioned a $20,000.00 check or not I wouldn't attempt

to say." (TR July 1-2, 1964 hearing, pp. 103-105)

"Q. Mr. Amend, were there ever any discussions

between you and Roy Bulls about how the checks that

;had been delivered by you in connection with the Nus-

baum well were to be applied? A. No.

Q. Were there ever any discussions between you

and Mr. Bulls about how the checks which Baker &
Taylor received from Tri-State should be applied? A.

No.
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Q. Were there ever any discussions between you and

anybody else connected with Baker & Taylor Drilling

Company about how the checks delivered by you to

Baker & Taylor in connection with the Nusbaum well

should be applied? A. No.

Q. Were there ever any discussions between you and

anybody connected with Baker & Taylor Drilling Com-
pany about how the checks received by Baker & Taylor

from Tri-State should be applied? No." (TR July 1-2,

1964, hearing, p. 108)

By the deposition of J. D. Amend which was intro-

duced in evidence at the March 24 and 25, 1964, hear-

ing, as Exhibit 1, Amend's testimony was as follows:

"Q. Now did you handle the credits on the Wil-

banks well? A. Did I handle what?

Q. The payments on the Wilbanks well to Baker &
Taylor Drilling Company? A. I presume you have ref-

erence to those three $20,000.00 checks?

Q. Whatever was paid. Now we may as well move«

into the three checks that were referred to here. A. Well,lj

one of those checks was sent directly to me and the

other two checks were sent direct, as I remember it. I

O. You don't have the originals of those $20,000.00

checks? A. No.

Mr. Utley : I have the originals.

Q. The contract for the drilling of the Wilbanks

well on Section 2, as set out here in Defendant's Ex-

hibit One, made between you and Baker & Taylor Drill-

ing Company; now, you say of the $20,000.00 checks,

you delivered one check after it was sent to you?

Which check was that? If you know? A. I don't|

know. I couldn't tell you. I think that it was possiblj

the second check but I just don't know.

Q. I am handing you check Number 142 and a rej

ceipt on December, 1962. and ask you to look at thos|

A. This looks like the same.
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Mr. Berry: Identify those as Deposition Exhibits 12

and 13, I beHeve.

The one check that you deHvered and was re-

ceipted for was the only check of Tri-State that you

had anything- to do with then. Mr. Amend, with respect

to the Wilbanks well? A. Well, that is the only one

that I received, if that is the one, and I believe that it

is.

O. Your receipts for Check Number 142—- A.

]

Yes, it corresponds with that check, all right.

i Q. If there were two other checks of $20,000.00, re-

• ceived by Baker & Taylor Drilling Company from Tri-

j

State, at any time
;
you didn't have anything to do with

those ? A. Do you mean actually receiving and deliver-

]

ing the checks ?

I

Q. Well, we'll say first, did you have anything to

; do with the delivering or receiving of any other checks,

' whatsoever, from Tri-State in connection with the Wil-

I banks well than the one that you were receipted for ?

lA. No.

I
Q. Did you have anything to do with them in any

I fashion? with those checks? A. Well, I don't know
1 whether I know what you mean by

—

O. Anything that you have to do with them, any

[dealings that you had or any correspondence pertaining

}to them. A. Any dealings that I had with those, of course,

it was my understanding—is this what you want, now
il—my understanding of what the checks represented?

O. No. No, I just want to know of any conversa-

jtions, comnnmications, or correspondence, or directions.

'A. I was notified that the checks had been received.

O. You mean of Baker & Taylor Drilling Com-

IJpany? A. Yes. Roy Bull notified me.

O. Now did you have any instruction from Tri-

'

I State Petroleum with respect to those checks? Did they

communicate with you about them? A. Well, they told

k\
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me that they had sent the checks but they didn't give

me any instructions about the checks. They just told

me they had sent the checks to Baker & Tayktr.

Q. Now, did you know at the time those two $20,-

000.00 checks of Tri-State were received by Baker &
Taylor Drilling Company, that there was yet a substan-

tial indebtedness owing in connection with the Nusbaum

well? A. I was aware only of the small indebtedness,

if one even existed. I had presumed and this is only a

presumption, that Baker & Taylor had received $60.-

000.00; $30,000.00 that I had given to them and $30,-

000.00 in escrow or in some other way.

But that was only a presumption. I didn't know that

they hadn't. I do now." (Exhibit 1 - Deposition J. D.

Amend, p. 27-29)

"Q. Now, three checks that you knew or heard some-

thing about, are those, as you understand it, copies of

those three checks? A. As I understand it, they are.

Q. And one of those is Check Number 1027? A.

One of them is what?

Q. Check Number 00127 ? A. That is right.

Q. Check Number 10042. A. That is 00142.

Q. And Check Number 00156? A. That is right.

Mr. Utley : Those are for $20,000.00 each.

Mr. Berry: Yes.

Q. Now the copies that you have, don't show a stub

on Check Number 1042, which refers to Section 2,

does it? A. No, it doesn't.

Q. Mr. Amend, with respect to the Wilbanks well,

according to your computation, what would yet be

owing Baker & Taylor Drilling Company, on account of

the drilling of that well? A. On which well?

Q. The Wilbanks well, on Section 2? A. I wouldn't

know. It would just depend on how those three $20,-

000.00 checks were credited. If they were credited as I

presume they would be, there wouldn't be anything

I
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due. Tn fact, I might have a credit with Baker &
Taylor.

But as to how they were credited and so forth, I don't

I<now.

Q. You don't know how they were credited and you

don't know how they were supposed to be credited?

A. That is right. I can just only tell you what I under-

stood.

Q. And you gave no direction with respect to the

I

crediting of them? A. No." (Exhibit 1 - Deposition of

J. D. Amend, pp. 30-32)

"Q * * * When did you first have an understand-

ing with Mr. Schlitier pertaining to any interest he or

his companies with which he was connected would have

an interest in the well on Section 52, Wilbanks? A.

Section 2 ?

O. Section 2, yes, sir. A. Well, that would be more

or less of a carry over because for this reason, they had

gone along on these other wells and had drilled the pre-

vious wells, but when I secured that farm-out on Sec-

tion 2, I told Schlittler we would have to have the money
to drill this thing with.

That some of those bills were slow and hadn't been

I
paid and so forth and people were getting hot checks.

And that started about the time that I got the agree-

nu'ut with Phillips on this Section 2.

It was understood that if Schlittler and Johnson and

[ithe Fish Estate came up with the $60,000 which they

{had been paying for three-fourths interest, that they

could participate in Section 2.

' O. And it was subsequent to that that you wrote

this letter so stating that they could have an interest

in it upon the payment of the expenses? A. Well, when
ithis letter was written, I had presumed that the drill-

ing cost had been paid.

Q. From what circumstances had you presumed

the drilling cost had been paid ?
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What were the circumstances that caused you to be-

lieve that? A. Well, it was probably more of a lack of

knowing about it than knowing about it. I had de-

livered this one check and then I had asked Roy Bulls

to let me know if this money came in because I

wanted to sell this interest to someone else.

Q. You were talking about Section 2? A. Section 2.

Q. You say Roy who? A. Roy Bulls.

Q. Who is he? A. He is connected with Baker and

Taylor Drilling Company.

Q. Do you know in what capacity? A. I believe

he is probably a vice president.

Q. And you told him to let you know? A. Yes.

Q. What? A. Let me know if he received that

$60,000 for that well.

Q. Did you later talk to him about it? A. Yes, he

called me and told me that he had received the $60,-

000 when he got the last check.

O. That was in December of '62? A. Right. Let me

correct something there. .

Q. And—all right. A. I said for that well, the well '

itself, was actually, never discussed. It was just pre-

sumption on my part that the $60,000 was for this

well. <

And Roy told me that he had received $60,000.

Q. Did you know about any other indebtedness

that might be due from Tri-State to Baker & Taylor?

A. No, I didn't.

Q. And it was the expense on Section 2, that is,

the $60,000 on Section 2 that you asked him to inform

you about when he received the money? A. That is right.

Q. And subsequent to that he called you and said

he received the $60,000? A. Yes.

Q. But when you first asked him to keep you in-

formed or to inform you when he got the money, you

specifically talked about Section 2? A. That is right.
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Q. Had Baker and Taylor ever told you or any-

one connected with them ever told you that there was a

balance due on Section '64? A. Section 54?

O. Section 54. A. Well, Max Banks told nie about

that not too long after that that there was a

—

Q. I know but that was after your conversation

with the other gentleman about receiving the $60,000,

wasn't it? A. That is right. If they did tell me, it sure

didn't register with me, because I wasn't aware of it.

Q. And you have some photostats of those three

$20,000 checks you refer to? A. Yes, sir.

Q. Now, the checks that you refer to as Baker &
Taylor having received, the first in point of date is

December 15, 1962, in the sum of $20,000, payable to

Baker & Taylor, drawn on the Greenfield State Bank,

Bakersfield, California, and signed by Schlittler and Mr.

Buntin? A. Yes, these are the checks.

Q. And the other two are both dated—let me see the

dates there.

The next in point of date is December 17, 1962, in

the sum of $20,000 payable to Baker & Taylor Drilling

Company Box, Post Office Box 2748, Amarillo, Texas,

signed by Mr. Schlittler and Mr. Buntin drawn on the

Greenfield State Bank, Bakersfield.

And the third one was in the same sum on the same

bank signed by the same persons, payable to Baker &
Taylor, dated December 20, 1962, in the sum of $20,-

000? A. That is right.

Q. And those are the three checks that you were in-

jformed had been received? A. Right.

Q. And you were informed by Baker & Taylor that

they had been received? A. Yes.

Q. Now, those checks were received in the month

of December, were they not? A. Well, from the dates, I

jpresume that they were." (Exhibit 1—Deposition of

J. D. Amend, pp. 63-68)
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"Q. Well, anyway, the checks that was coming

through for payment at that time were all Tri-State

Petroleum, were they not? A. Yes.

Q. Which indicated it was a Tri-State Petroleum

interest? A. Well, the checks were all Tri-State checks,

and where their money came from, I wouldn't know,

but they all were Tri-State checks.

Q. Now, this agreement between you and Mr. Banks

of Baker & Taylor, was between you and Baker & Tay-

lor Drilling Company.

Now, when these checks of Tri-State Petroleum began

coming through and were delivered to Mr. Banks' com-

pany, was there anything said about Schlittler's inter-

est in that to Mr. Banks or to anyone in connection? A. .

Yes, I talked to Mr. Bull to this extent about it. I told

him that I wanted to know if that was paid because if it

wasn't paid, I wanted to sell that interest to somebody

else.

Q. And he told you he would let you know? A. Yes,

he did.

Q. Was it subsequent to that that he did call you

and say that he had received the $60,000 ? A. That is

right, received $60,000. ^
Q. All right." (Exhibit 1—Deposition of J. D.

Amend, p. 76)

"Q. Now, J. D., you didn't, on June 13, when you

wrote the letter to Schlittler, Exhibit 25, know anything

about what the credits were supposed to be on the Nus-

baum or the Wilbanks wells, did you? A. I didn't know

about what they were supposed to be ?

Q. Right. A. No.

Q. And you don't now know what they were sup-

posed to be, do you? A. No, I don't." (Exhibit 1—Dep-

osition of J. D. Amend, pp. 85-86)

"Q. And you never at any time and don't now take

the position that anything was paid in connection with
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the two wells over and above and in excess of $100,000,

do you ? A. That is all I would know about.

Q. And you don't know now how that $100,000

should have been api)lied as between the Nusbaum and

the VVilbanks wells, do you ? A. No.

Q. And you don't take any position about that your-

self at this time? A. No, I don't.

Q. Now, when was the conversation with Roy Bulls

that you mentioned a while ago about Baker & Taylor

having received $20,000, three $20,000 checks ? A. Well,

I don't know whether I made myself clear or not.

I told Roy that I wanted to, if this money didn't

come up, that I wanted to sell that interest elsewhere,

and I wanted him to let me know.

Mr. Utley: You say that interest; what interest? A.

The three-quarters working interest in the Number 2

well.

I wanted him to let me know if and when he received

$60,000.

And Roy let me know, and I was of the opinion that

it was immediately after the last checks came.

Q. Did he tell you that the $60,000 was to be cred-

ited to the Wilbanks well? A. No, there wasn't any men-

tion of credit at all.

Q. Tri-State had been responsible to Baker & Tay-

lor for the drilling of the Nusbaum well so far as the

jdriUing is concerned? A. Yes.

' Q. And you were responsible to Baker & Taylor

Drilling Company for the contract price for the drill-

jing of the Wilbanks well? A. That is right.

Q. And did anybody ever tell you that anything

,more than the $100,000 had been received by Baker &
I Taylor Drilling Company in connection with the 2? A.

No." (Exhibit 1, Deposition of J. D. Amend, pp. 87-88)

j
"Q. So what would your recollection be that your

conversation with Roy Bulls was with respect to re-
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ceipt of the $20,00O-^f three $20,000 checks, was be-

fore the completion of the Wilbanks well or would it

have been after the completion of the Wilbanks well?

A. It was before the completion of that.

Q. It was before the completion of the Wilbanks

well? A. Right.

Q. And that conversation was at the time then that

the amounts payable were under your contract with

Baker & Taylor were not yet payable, wasn't it ? A. That

is right." (Exhibit 1, Deposition of J. D. Amend, p.

89)
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APPENDIX EXHIBIT 11.

Testimony of Roy Bulls as to Conversation

With J. D. Amend.

At the July 1 and 2, 1964, hearing, Roy Bulls testi-

fied as follows

:

"Q. Now, Mr. Bulls, were there any conversations

between you and Mr. Amend about any $20,000.00

checks or any checks to be received or received from

Tri-State Petroleum, Inc? A. Yes.

Q. What was those conversations? A. The monies

—

Q. BY MR. BERRY: Mr. Bulls, can you fix by

day or date the time of those conversations? A. No, I

don't remember any specific date.

THE SPECIAL MASTER: Approximately.

j
Q. BY MR. BERRY: Were the conversations be-

fore the time of the completion of the Wilbanks well?

A. Yes.

Q. And do you know where those conversations

were? A. In J. D.'s office I would say.

Q. What were the conversations between you and

J. D. Amend about checks received or to be received

from Tri-State Petroleum ?

MR. LANDENBERGER: May we have who was

present, counsel, please, on that occasion?

Q. BY MR. BERRY : I will ask you who was pres-

fent at those conversations. Was there anybody present

at those conversations? A. As I remember, there wasn't.

MR. UTLEY: There were you and Mr. Amend. Is

that all ?

, THE WITNESS : Mr. Amend and myself.

! Q. BY MR. BERRY: What were the conversa-

tions? A. Oh, generally, we didn't know where the

:hecks were—how the mode of payment would be, from
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experience, and it was agreed between J. D. and I that

he should—that should he get any monies in payment

of the drilling he would let me know, and if any should

come to us I would let him know.

Q. Did that refer to the Nusbaum well, those con-

versations ? A. Yes.

MR. UTLEY : Wait a minute. You said it referred to

the Nusbaum well or the Wilbanks well ?

THE WITNESS: All three wells. This was over a

period of time.

Q. What were the conversations? Were the conver-

sations any more extensive than you have stated? A.i

No, never very extensive. There were several of them,"

usually very short in nature, usually in connection with;

or at the same time of one of the progress reports.

Q. Did you go at any time to Mr. Amend's office:,

to talk to him about getting money specifically on thei,

Nusbaum well? A. Yes. I made one trip down to his'

office for that reason.

Q. Was that before the commencement of the Wil-

banks well? A. Yes, sir.

Q. Was there ever any—why did you go to Mr.

Amend for money owing by Tri-State with respect tc

the Nusbaum well? A. Mr. Amend was the only mar

we ever had any dealings with.

Q. With respect to either of the three wells ? A. Yes

Q. Did you ever have any direct dealings with Tri

State? A. Well, I met Mr. Schlittler on one occasion.

Q. Well, now, do you know when that was? A. No

I don't.

Q. Did you have any business transactions witl

Mr. Schlittler? A. No, sir.
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THE SPECIAL MASTER: Read the question

again now, Mr. Reporter.

(Record read as follows:

'The conversations which you had with Mr. Amend
with respect to money received or to be received from

Tri-State, was there ever any discussion of any nature

with respect to the application of any monies that you

received?')

THE SPECIAL MASTER: Now, that is answer-

able by a simple yes or no.

THE WITNESS: No.

Q. BY MR. BERRY: Was there or not any refer-

ence to the Wilbanks well in conversations or conversa-

tion between you and Mr. Amend with respect to money

to be received or received from Tri-State Petroleum ? A.

None that I recall.

Q. Did you report to Mr. Amend at any time that

any check had been received by Baker & Taylor from

Tri-State? A. Yes, I think so.

I Q. At the time you reported such receipt, did you

have conversations with Mr. Amend other than to report

the receipt ?

MR. UTLEY : Just a moment. I object to the form

of the question. Let him state what was said.

I

Q. BY MR. BERRY: All right, what was said be-

'tween you and Mr. Amend at the time you reported re-

ceipt of a check or checks from Tri-State ?

\ MR. LANDENBERGER: Could we have where it

took place?

I

THE SPECIAL MASTER: Time and place and

parties present, the usual foundation.

j

MR. BERRY: All right.

1 Q. Was it by telephone or in person? A. By tele-

phone.

j
Q. Was it more than one time, or do you know? A,

I think on two occasions checks were received in our of-
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fice and I called J. D. and told him the checks had been

received.

Q. What time was it, if you know? A. I don't re-

member. I couldn't put a date on it.

Q. Would it have been before or after the comple-

tion of the Wilbanks well, or do you know? A. I would

say before the completion.

THE SPECIAL MASTER: Was anyone else pres-

ent ? A. The conversations were had by telephone, if I

remember correctly. I imagine that Mr. Banks or some-

one else was in the office at the time the calls were made.

THE SPECIAL MASTER: State the conversation

as nearly as possible in T said' and 'He said' form.

MR. BERRY : Do the best you can.

THE WITNESS : I called J. D. on the phone and told

him that we had received a $20,000.00 check.

Q. BY MR. BERRY: What did he say? A. He ac-

knowledged it, as well as I remember.

Q. Was anything more said by your or by him?

A. Not that I remember.

MR. BERRY: Pass the witness.

Cross Examination

BY MR. LANDENBERGER:
Q. Referring now, Mr. Bulls, to the conversation

you have just related on the telephone, didn't you tell'

Mr. Amend whose check it was? A. I probably stated

it was from Tri-State.

Q. And you said nothing more than that you hade

received it ? A. That is right, as our agreement.

Q. Parden me? A. As per our agreement, mine and

J. D's agreement.

Q. Your agreement about what? A. In a previous

conversation J. D. and I had agreed that if either of

us received money on the payment of the wells we would

notify each other.
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Q. So you were merely notifying him that you had

received a $20,000.00 check from Tri-State? A. That is

right.

Q. Was there any conversation as to where that pay-

ment would be applied? A. No.

Q. Where was it applied?

MR. BERRY: If you know, say so and if you don't

know say so.

THE WITNESS : I don't know.

Q. BY MR. LANDENBERGER: Do you know

whether or not the check you are now referring to was

a check that had some designation of Section 2 on it? A.

No, I don't think so.

Q. Did you ever have a conversation with Mr.

Amend about a check from Tri-State that did have such

a designation on it ? A. No, I don't remember that I did.

Q. Was there any other occasion when you had a

conversation with Mr. Amend about a check from Tri-

State? A. I remember I think calling him on a sec-

ond check that we received in the mail.

Q. What did you tell him on that occasion? A.

That we had received a check for $20,000.00.

I Q. Did you tell him it was from Tri-State? A. I

can't swear that I did, no.

)
Q. And did you personally receive either or both

.'of the checks you have just referred to from the mail,

Mr. Bulls? A. No, sir. I don't open the mail.

Q. Were they handed to you by someone else

|in the organization? A. No, sir, Mr. Bowie merely told

me that the checks were in.

;
Q. In other words, you didn't have the checks

ibefore you when you were speaking with Mr. Amend?
A. Probably not.

Q. Did you give any directions to Mr. Bowie as

to how the checks should be applied? A. No, sir.

' Q. Do you know of any other officer or director

of Baker & Taylor Drilling Company that gave him any
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directions as to how the payment should be applied? A.

Probably so, in some discussions between the officers

at one time or another. I don't know definitely, no.

Q. Were you present in court yesterday when Mr.

Bowie testified? A. Yes, sir.

Were you present when he testified that he considered

Mr. Amend and Tri-State to be interchangeable ac-

counts ? A. What was your question ?

THE SPECIAL MASTER : Read the question.

MR. BERRY: I don't believe that was the testimony.

THE SPECIAL MASTER: Well, it comes pretty

close to it. The objection, if this be an objection, is over-

ruled.

Read the question, Mr. Reporter.

(Record read.)

THE WITNESS: Yes.

Q. BY MR. LANDENBERGER : Did you consider

them to be interchangeable accounts? A. Well, I always

looked to Mr. Amend for the whole business. He was

the only man I ever had any dealings with.

Q. Well, would you have considered a check fromi

Tri-State to be a payment on Mr. Amend's account?

MR. BERRY: If it please the court, that calls for a

conclusion of the witness

—

i

THE SPECIAL MASTER: This is cross examina-'

tion. The witness may answer. Read the question.

(Record read.)

THE WITNESS : I think ves.
j|

Q. BY MR. LANDENBERGER: If you had re-^

ceived a check from Mr. Amend at a time when an ac-

count was owing from Tri-State, would you have applied

it on Tri-State's account? A. Yes.

Q. Mr. Bulls, did you ever have a conversation with

Mr. Amend in which you told him that the entire $60.-

000.00 had been received from the drilling on Section

2? A. No. sir.
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Q. Did you ever have a conversation with him in

which you told him that any amount of money had been

received and paid on the drilling of Section 2? A. No,

sir. I never did specify any particular well on any of the

payments.

Q. Then as far as any conversation that ever

took place between you and Mr. Amend, you never in-

formed him that any money had been paid on the Sec-

tion 2 drilling- contract, did you? A. I don't think so.

[i Q. Were you present when Mr. Bowie testified con-

I cerning an office practice of not sending invoices to

customers except the original invoice for the contract

price—an office practice of your company, that is? A.

Yes.

Q. Was that or is that the practice of the company?

A. Yes.

Q. Did you ever have a conversation with Mr.

Amend in which you informed him that there was a

balance due on the Section 2 drilling job? A. No.

Q. Was there ever an occasion when Mr. Amend per-

sonally handed you a Tri-State check in the amount of

$20,000.00? A. No.

Q. Or in any other amount? A. I think that J. D.

handed me two checks, I thought they were $5,-

000.00 each, at one time." (TR July 1 and 2, 1964,

hearing, pp. 72-83)

! "Q. Didn't Mr. Amend tell you when he was talk-

! ing to you about the Section 2 well that he wanted

ito know whether or not Tri-State sent this money? A.

: I didn't think that he was specifically talking about Sec-

tion 2.

Q. Well, he had such a conversation with you, didn't

she? A. We talked about receiving money from Tri-

j
State, in one or two conversations.

Q. Do you recall his having told you that he was li-

able for the payment of the drilling of No. 2 and if
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Tri-State didn't send the money he wanted to know it?

Didn't he make that statement to you? A. I don't re-

member that statement.

Q. You wouldn't say he didn't make it, would you?

A. I don't remember him making that statement.

Q. Now, you did call him up when two separate

checks came in for $20,000.00 each, didn't you? A. Yes.

Q. And you knew that one $20,000.00 check had

been delivered to the office didn't you, by Mr. Amend?
A. Yes.

Q. And didn't you tell him when you got the last I

$20,000.00 check through the mail that you had received

the $60,000.00, three checks for $20,000.00 each? A.

I never mentioned the total figure.

Q. But you knew there were three $20,000.00

checks that came in about that time, didn't you? A. Ill

remember three $20,000.00 checks being involved, yes.

Q. And you mentioned that to Mr. Amend, didn't

you? A. I don't remember mentioning that to him. I

merely remember making the two separate calls telling

him that a $20,000.00 check had been received each

time.

Q. And didn't you tell him that you had received the

full $60,000.00? A. No, sir.

Q. Well, you had received the $60,000.00 at thati

time, hadn't you? A. I guess we had.

Q. And your understanding with Mr. Amend was

that if he got in checks he would let you know and iff

you got in checks you would let him know, is thatI

right? A. Yes, that was my understanding.

MR. UTLEY: That is all." [TR July 1 and 2, 1964,]

hearing, pp. 88-89)



APPENDIX EXHIBIT 12.

December 19, 1962

RECEIVED of J. D. Amend this 19th day of De-

cember, 1962, Tri-State Petroleum, Inc. check No.

00142 in the amount of Twenty Thousand Dollars

($20,000) to be applied on account.

Max E. Banks,

Max E. Banks, President
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